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O F 
JAMES SOMMERSETT, 
A NE GR o, 


N the 3d of December 1771, affidavits were 
made by Thomas Walklin, Elizabeth Cade, 
and John Marlow, that James Sommerſett a 
negro was confined in irons on board a ſhip called the 
Ann and Mary, John Knowles commander, lying in the 
Thames, and bound for Jamaica ; and Lord Mansfield, 
on an application ſupported by theſe affidavits, allowed 
a writ of habeas corpus, directed to Mr. Knowles, and 
requiring him to return the body of Sommerſett before 
his lordſhip, with the cauſe of detainer. 


Mz. KnowLes on the gth of December produced 
the body of Sommerſett before Lord Mansfield, and re- 
| B turned 
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turned for cauſe of detainer, that Sommerſett was the 
negro ſlave of Charles Steuart Eſquire, who had deli- 
vered Sommerſett into Mr, Knowles's cuſtody, in order 
to carry him to Jamaica, and there ſell him as a ſlave. 
Affidavits were alſo made by Mr. Steuart and two 
other gentlemen, to prove that Mr. Steuart had pur- 
chaſed Sommerſett as a ſlave in Virginia, and had after- 
- wards brought him into England, where he left his maſ- 
ter's ſervice ; and that his refuſing to return, was the oc- 
caſion of his being carried on board Mr. Knowlcs's 
ſhip. 


Lozp MansFIELD chuſing to refer the matter ta 
the determination of the Court of King's Bench, Som- 
merſett with ſureties was bound in a recognizance for 
his appearance there on the 2d day of the next Hillary 
term ; and his lordſhip allowed till that day for ſettling 
the form of the return to the habeas corpus. Accord- 
ingly on that day Sommerſett appeared in the Court of 
King's Bench, and then the following return was 

read, | 7 


«TI JOHN KNOWLES, commander of the 
es veſſel called the Ann and Mary in the writ here- 
* unto annexed, do moſt humbly certify and return ta 
tour preſent moſt Serene Sovereign the King; that at 
< the time herein after-mentioned of bringing the ſaid 
« James Sommerſett from Africa, and long before, 
99 there were, and from thence hitherto there have been, 
66 and ſtill are great numbers of negro ſlaves in Africa; 

« and 


HE 
* and that during all the time aforeſaid there hath 
6 been, and ſtill is a trade, carried on by his Majeſty's 
s ſubjects, - from Africa to his Majeſty's colonies or 
“ plantations of Virginia and Jamaica in America, and 
<< other colonies and plantations belonging to his Ma- 
“ jeſty'in America, for the neceſſary ſupplying of the 
56 aforeſaid colonies and plantations with negro ſlaves ; 
and that negro ſlaves, brought inthe courſe of the ſaid 
trade from Africa to Virginia and Jamaica aforeſaid 
ce and the {aid other colonies and plantations in America, 
« by the laws of Virginia and Jamaica aforeſaid and the 
s {aid other colonies and plantations in America, dur- 
« ing all the time aforeſaid, have been, and are ſale- 
« able and ſold as goods and chattels, and upon the 
« ſale thereof have become and been, and are the ſlaves 
« and property of the purchaſers thereof, and have 
<< been, and are ſaleable and ſold by the proprietors 


& thereof as goods and chattels. And I do further 


« certify and return to our ſaid Lord the King, that 
% James Sommerſett, in the ſaid writ hereunto an- 
« nexed named, is a negro, and a native of Africa; 
« and that the ſaid James Sommerſett, long before the 
« coming of the ſaid writ to me, to wit on the 10th 
% day of March in the year of our Lord 1749, was a 
«© negro ſlave in Africa aforeſaid, and afterwards, to 
« wit on the ſame day and year laſt aforeſaid, being 
«ſuch negro ſlave, was brought in the courſe of the 
« {4id trade as a negro ſlave from Africa aforeſaid to 
Virginia aforeſaid, to be there ſold ; and afterwards, 
eto wit on the iſt day of Auguſt in the year laſt afore- 


B 2 ſaid, 
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% ſaid, the ſaid James Sommerſett, being and conti. 
* nuing ſuch negro ſlaye, was ſold in Virginia aforeſaid 
*« to one Charles Steuart Eſquire, who then was an in- 
* habitant of Virginia aforeſaid ; and that the ſaid 
james Sommerſett thereupon then and there became, 
and was the negro flave and property of the ſaid 
Charles Steuart, and hath not at any time ſince been 
% manumitted, enfranchiſed, ſet free, or diſcharged ; 
e and that the ſaid James Sommerſett, ſo being the ne- 
6« gro ſlave and property of him the ſaid Charles 
«« Steuart, and the ſaĩd Charles Steuart having occa- 
te ſion to tranſact certain affairs and buſineſs of him 
« the ſaid Charles Steuart in this kingdom, he che 
« ſaid Charles Steyart, before the coming of the ſaid 
« writ to me, to wit on the firſt day of October in the 
te year of our Lord 1769, departed from America afore- 
* ſaid, on a voyage for this kingdom, for the purpoſe 
d of tranſacting his aforeſaid affairs and buſineſs, and 
ce with an intention to return to America, as ſoon as 
* the ſaid affairs and buſineſs of him the ſaid Charles 
« Steuart in this kingdom ſhould be tranſacted, and 
* afterwards, to wit on the 10th day of November in 
« the ſame year, arrived 1 in this kingdom, to wit in 
London, that is to ſay, in the pariſh of Saint Mary 
„e Bow in the ward of Cheap; and that the ſaid 

% Charles Steuart brought the ſaid James Sommerſett, 
* his negro ſlave and property, along with him in the 
«« ſaid voyage, from America aforeſaid to- this king. 
„dom, as the negro ſlave and property of him the ſaid 
«« Charles Steuart, to attend and ſerve him, during his 


bay 


1 
4 ſtay and abiding in this kingdom, on the occaſion 
« aforeſaid, and with an intent to carry the ſaid James 
% Sommerſett, back again into America, with him the 
ec ſaid Charles Steuart, when the ſaid affairs and buſi- 
4c neſs of the ſaid Charles Steuart ſhould be tranſacted; 
* which ſaid affairs and buſineſs of the ſaid Charles 
4 Steuart are not yet tranſacted, and the intention of 
i the ſaid Charles Steuart to return to America as afore- 
% ſaid hitherto hath continued, and ſtill continues, 
« And I do further certify to our ſaid Lord the King, 
6 that the ſaid James Sommerſett did accordingly attend 
& and ſerve the ſaid Charles Steuart in this kingdom, 
«+ from the time of his ſaid arrival, until the ſaid James 
* Sommerſett's departing and abſenting himſelf from 
« the ſervice of the ſaid Charles Steuart herein after. 
mentioned, to wit at London aforeſaid in the pariſh 
* and ward aforeſaid; and that before the coming of 
this writ to me, to wit on the iſt day of October in 
the year of our Lord 1771, at London aforeſaid, to 
« wit in the pariſh and ward aforeſaid, the ſaid James 
% Sommerſett, without the conſent, and againſt the 
4 will of the ſaid Charles Steuart, and without any 
« Jawful authority whatſoever, departed and abſented 
« himſelf from the ſervice of the ſaid Charles Steuart, 
« and abſolutely reſuſed to return into the ſervice of 
e the faid Charles Steuart, and ſerve the ſaid Charles 
* Steuart, during his ſtay and abiding in this kingdom, 
on the occaſion aforeſaid : Warxzvron the ſaid 
# Charles Steuart, afterwards anch before the coming 
of this writ to me, to wit on the 26th day of No- 
vember 
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e vember in the year of our Lord 1751, on board the 
#* faid veſſel called the Ann and Mary, then and ſtill 
lying in the river Thames, to wit at London aſore- 
« ſaid, in the pariſh and ward aforeſaid, and then and 
« ſtill bound upon a voyage for Jamaica aforeſaid, did 
« deliver the ſaid James Sommerſett unto me, who 
then was, and yet js maſter and commander of the 
. « ſaid veſſel, to be by me ſafely and ſecurely kept and 
carried and conveyed, in the ſaid veſſel, in the ſaid 
voyage to Jamaica aforeſaid, to be there ſold as the 
e ſlave and property of the ſaid Charles Steuart ; and 
« that I did thereupon then and there, to wit at Lon- 

6c « don aforeſaid in the pariſh and ward aforeſaid, re- 
e ceive and take, and have ever ſince kept and detained 
Ge the ſaid James Sommerſett in my care and, cuſtody, 
7 to be carried by me in the ſaid voyage to Jamaica 
b aforeſaid, for the purpoſe aforeſaid. And this is 
« the cauſe of my taking and detaining the ſaid James 
6c Sommerſett, and whoſe body I have now ready, as by 
e the ſaid writ Lam commanded,” | | 
_ ArreR the reading « of the return, Mr, Sexjeant Davy, 
one of the counſel for Sommerſett th: negro, deſired | 
time to prepare his argument againſt the return; and 
on account of the importance of the caſe, the court 
poſtponed hearing the objections againſt the return, 
till the 7th of February, and the recognizance for the 
negro's appearance was continued accordingly. On 
that day Mr. Serjeant Davy and Mr. Serjeant Glynn 


argued againſt the return, and the further argument was 
poſſponed 


191 


poſtponed till Eaſter term, when Mr. Mansfield, Mr, 
Alleyne, and Mr. Hargrave, were alſo heard on the ſame 


ſide. Afterwards Mr. Wallace and Mr. Dunning ar- 


gued in ſupport of the return, and Mr. Serjeant Davy 
was heard in reply to them. The determination of the 
court was ſuſpended till the following Trinity term; 


and then the court was unanimouſly of opinion againſt 


the return, and ordered that Sommerſett ſhould be 
diſcharged. 


- Taz following argument, on the behalf of the 
negro, is not to be conſidered as a ſpeech actually deli. 
yered ; for though the author of it, who was one of 
the counſel for the negro, did deliver one part of his 
argument in court without the aſſiſtance of notes; yet 
his argument, as here publiſhed, is entirely a written: 
compoſition. This circumſtance is mentioned, leſt tha 
author ſhould be thought to claim a merit, ta which he 
* not the leaſt title, 
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Tan, the learning and abilities of the gen- 
tlemen with whom I am joined on this occa- 


fion, have greatly anticipated the arguments prepared 
by me; yet I truſt, that the importance of the caſe 
will excuſe me for diſcloſing my ideas of it, according 
to the plan and order which I originally | found it con- 
veazent to —_— | | 


'T n E caſe before the court, when expreſſed in few 
words, is this. Mr. Steuart purchaſes a negro ſlave in 
Virginia, where by the Iaw of the place negroes are 
ſlaves, and ſaleable as other property. He comes into 
England, and brings the negro with him. Here the 
negro leaves Mr. Steuart's ſervice without his con- 
ſent ; and afterwards perſons employed by him ſeize the 
negro, and forcibly carry him on board a ſhip 
bound to Jamaica, for the avowed purpoſe of tranſ- 
porting him to that iſland, and there ſelling 
him as a ſlave. On an application by the negro's 


friends, a writ of habeas corpus is granted ; and in 
| obe- 


L483] 
Ghedience to the writ he is produced before this court, 
and here ſues for the reſtitution of his liberty. 


Tue queſtions, ariſing on this caſe, do not merely 
concern the unfortunate perſon, who is the ſubje& of 
it, and ſuch as are or may be under like unhappy cir- 
cumſtances. They are highly intereſting to the whole 
community, and cannot be decided, without having the 
moſt general and important conſequences; without 
extenſive influence on private happineſs and publick 
ſecurity. The right, claimed by Mr. Steuart to the 
detention of the negro, is founded on the condition of 
ſlavery, in which he was before his maſter brought him 
into England; and if that right is here recognized, 
domeſtick ſlavery, with it's horrid train of evils, may 
be lawfully imported into this country, at the diſcretion 

of every individual foreign and native. It will come 
not only from our own colonies, and thoſe of other 
European nations; but from Poland, Ruſſia, Spain, 
and Turky, from the coaſt of Barbary, from the Weſtern 
2nd Eaſtern coaſts of Africa; from every part of the 
world, where it ſtill continues to torment and diſhonour 
the human ſpecies. It will be tranſmitted to us in all 
it's various forms, in all the gradations of inventive 
cruelty ; and by an univerſal reception of ſlavery, this 
country, ſo famous for publick liberty, will become the 
chief ſeat of private tyranny, 


Is ſpeaking on this caſe, I ſhall arrange my obſer- 
vations under two heads. FI RSπ I ſhall conſider the 
O right, 


Importance 
ot the cale, 


Points 
which ariſe 
in thie caſe, 
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(1K) Point 
on the right 
claimed in 
the n gro's 
perſon, 


Slavery the 
foundation 

of the claim 
to the negro, 


Fins] 


fight, which Mr. Steuart claims in the perſon of the 
negro, StconpLy I ſhall examine Mr. Steuart's 
authority to enforce that right, if he has any, by im- 
priſonment of the negro and tranſporting him out of 
this kingdom. 'The court's opinion in favor of the 


-negro, on either of theſe points, will entitle him to a 
diſcharge from the cuſtody of Mr. Steuart. 


(1f.) Tur firſt point, concerning Mr. Steuart's 
right in the perſon of the negro, is the great one, and 
that which, depending on a variety of conſiderations, 
requires the peculiar attention of the court. Whatever 
Mr. Steuart's right may be, it ſprings out of the con- 
dition of ſlavery, in which the negro was before his 
arnval in England, and wholly depends on the con- 
tinuance of that relation; the power of impriſoning at 
pleaſure here, and of tranſporting into a foreign coun- 
try for ſale as a flave, certainly not being exerciſcable 
over an ordinary ſervant.” Accordingly the return fairly 
admits flavery to be the ſole foundation of Mr. 
Steuart's claim ; and this brings the queſtion, as to the 
preſent lawfulneſs of ſlavery in England, directly before 
the court. It would have been more artful to have 


aſſerted Mr. Steuart's claim in terms leſs explicit, and 


to have ftated the ſlavery of the negro before his 
coming into England, merely as a ground for claiming 
him here, in the relation of a ſervant bound to follow 
wherever his maſter ſhould require his ſervice, The 
caſe repreſented in this diſguiſed way, tho' in ſub- 
ſtance the ſame, would have been leſs alarming in 1t's 

firſt 


E 


firſt appearance, and might have afforded a better 
chance of evading the true queſtion between the parties. 
But this artifice, however convenient Mr. Steuart's 
counſel may find it in argument, has not been adopted 
in the return; the caſe being there ſtated as it really 
is, without any ſuppreſſion of facts to conceal the 
great extent of Mr. Steuart's claim, or any colouring 
of language to hide the odious features of ſlavery in 
the feigned relation of an ordinary ſervant, | 


Bzrokz I enter upon the enquiry into the preſent 
lawfulneſs of ſlavery in England, I think it neceſſary 
to make ſome general obſervations on ſlavery, I mean 
however always to keep in view ſlavery, not as it is 
in the relation of a ſubject to an abſolute prince, but 
only as it is in the relation of the lowelt ſpecies of ſer- 
vant to his maſter, in any ſtate whether free or other- 
wiſe in it's form of government. Great conſuſion has 
enſued from diſcourſing on ſlavery, without due atten- 
tion to the difference, between the deſpotiſm of a 
ſovereign over a whole people and that of one ſubject 
over another. The former is foreign to the preſent 
caſe, and therefore, when L am deſcribing ſlavery, or 
obſerving upon it, I deſire to be underſtood as con- 
fining myſelf to the latter; though from the connection 
between the two ſubjects, ſome of my obſervationg 
may perhaps be applicable to both. 


SLAVERY has been attended in different countries 
with circumſtances ſo various, as to render it difficult 
C 2 | to 


General ob- 
ſervations on 
domeſtick 
ſlavery. 


Difficulty of 
defining ſla -: 


very. 


| (14 ] 
to give a general deſcription of it. The Roman 
lawyer (a) calls ſlavery a conſtitution of the law of na- 
tions by <uhich one is made ſubject to another contrary to 
nature. But this, as has been often obſerved by the 
commentators, .is miſtaking the law by which ſlavery 
15 conſtituted for ſlavery itſelf, the cauſe for the effect; 
though it muſt be confeſſed, that the latter part of the 
definition obſcurely hints at the nature of ſlavery. 
Grotius (5) deſcribes ſlavery to be, an obligation to ferve 
anouher for life in corfideration of being ſupplied with the 
bare neceſſarie; of life. Dr. Rutherforth (e) reje&s this 
definition, as implying a right to direct only the la- 
bors of the ſlave and not his other actions. He 
therefore, after defining 4 Lſpoti/m to be an alienable 
right io direct all the actions of another ; from thence 
concludes, that perfect /lawery is an obligation to be fo 
directed. This laſt definition may ſerve to convey a 
general idea of flavery ; but like that by Grotius and 
many other definitions which I have ſeen, if underſtood 
ſtrictly, will ſcarce juit any ſpecies of lavery, to which 
it is applied. Beſides it omits one of ſlavery's ſevereſt 
and moſt uſual incidents; the quality, by which it in- 
volves all the iſſue in the misfortune of the parent. 
In truth, as J have already hinted, the variety of 
forms, in which ſlavery appears, makes it almoſt im- 
poſſible to CONVEY Juit notion of it in the way of de- 


(a) Dig. lib. 7. tit. 5. lex 4, f. 1. Servitus eft cenſtitutio Jurit 
gentium gui quis dewinio alieno centra naturam ſubjicitur, 
(5) Jur. Bell. lib. 2. c. 5. f. 27. 


(. Inſt., Nat. L. b. 1. c. 20. p. 474. ; 
finition. 
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finition, There are however certain properties, which 
have accompanied ſlavery in moſt pl aces ; and by at- 
tending to theſe, we may always diſtinguiſh it, from 
the mild ſpecies of domeſtic ſervice fo common and 
well known in our own country. I ſhall ſhortly enu- 
merate the moſt remarkable of thoſe properties ; parti- 
cularly, ſuch as charaQterizethe ſpecies of ſlavery adopt- 
ed in our American colonies, being that now under the 
confideration of this court. This I do, in order that a 
| j uſt conception may be formed, of the propriety with 
which I ſhall impute to ſlavery the moſt pernicious 
effects. Without ſuch a previous explanation, the 
moſt ſolid objections to the permiſſion of ſlavery will 
have the appearance of unmeaning, though ſpecious, 


declamarion, 


SLAVERY always imports an obligation of perpetual 
ſervice ; an obligation, which only the conſent of the 
maſter can diſſolve.— It generally gives to the maſter, 
an arbitrary power of adminiſtring every ſort of cor- 
rection, however inhuman, not immediately affecting 
the life or limb of the ſlave; ſometimes even theſe are 
left expoſed to the arbitrary will of the maſter, or they 
are protected by fines, and other ſlight puniſhments, 
200 inconſiderable to reſtrain the maſter's inhumanity.— 
It creates an incapacity of acquiring, except for the 
maſter's benefit. —It allows the maſter to alienate the 
perſon of the flave in the ſame manner as other 
property.—Laſtly, it deſcends from parent to child, 
with all it's ſevere appendages.—On the moſt accurate 
b nk - compariſon, 


Properties 
uſually in- 
cident to 
ſlavery. 


Bad effect; 
of ſlavery, 
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compariſon, there will be found nothing exaggerated 
in this repreſentation of ſlavery, The deſcription agrees 
with almoſt every kind of ſlavery, formerly or now ex- 
ſting ; except only that remnant of the ancient ſlavery, 
which ftill lingers in ſome parts of Europe, but quali- 


fied and moderated in favor of the ſlave by the humane 
proviſion of modern times, 


From this view of the condition of ſlavery, it will 
be eaſy to decide it's deſtructive conſequences. —It cor. 
rupts the morals of the maſter, by freeing him from 
thoſe reſtraints with reſpect to his ſlave, ſo neceſſary 
for the controul of the human paſſions, ſo beneficial in 
promoting the practice and confirming the habit of 
virtue. It is dangerous to the maſter, becauſe his op- 
preſſion excites implacable reſentment and hatred in 
the ſlave, and the extreme miſery of his condition con- 
tinually prompts him to riſque the gratification of them, 
and his ſituation daily furniſhes the opportunity, To 
the ſlave it communicates all the afflictions of life, 
without leaving for him ſcarce any of its pleaſures; 
and it depreſſes the excellence of his nature, by deny- 
ing the ordinary means and motives of improvement, 
It is dangerous to the ſtate, by it's corruption of 
thoſe citizens on whom it's proſperity depends ; and by 
admitting within it a multitude of perſons, who, be- 
ing excluded from the common benefits of the con- 
ſtitution, are intereſted in ſcheming it's deſtruction.— 
Hence it is, that ſlavery, in whatever light we view it, 
may be deemed a molt pernicious inſlitution : imme, 

4 dtately 
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diately ſo, to the unhappy perſon who ſuffers under it 


finally fo, to the maſter who triumphs in it, and to the 
fate which allows it. 


However I muſt confeſs, that notwithſtanding the 
force of the reaſons againſt the allowance of domeſtic 
ſlavery, there are civilians of great credit, who inſiſt 
upon its utility ; founding themſelves chiefly, on the 
ſuppoſed increaſe of robbers and beggars in conſequence 
of it's difuſe. This opinion is favoured by Puffen- 
dorf (4) and Ulricus Huberus (e). In the diſſertation 
on ſlavery prefixed to Potgieſſerus on the German law 
de flatu ſervorum, the opinion 1s examined minutely 
and defended. To this opinion I oppoſe thoſe ill con- 
ſequences, which I have already repreſented as almoſt 
neceſſarily lowing from the permiſſion of domeſtic ſla- 
very ; the numerous teſtimonies againſt it, which are to 
be found in antient and modern hiſtory ; and the ex- 
ample of thoſe European nations, which have ſuppreſſed 
the uſe of it, after the experience of many centuries 
and in the more improved ſtate of ſociety. In juſtice 
alſo to the writers juſt mentioned I muſt add, that 
though they contend for the advantages of domeſtic ſla- 
very, they do not ſeem to approve of it, in the form 
and extent in which it has generally been received ; but 
under limitations, which would certainly render it far 
more tolerable, Huberus in his Eunomia Romana (J), 
has a remarkable paſſage, in which, after recommend- 

(d) Law of Nature and Nations, b. 6. c. 3. { 10. 

(e) Prælect. Jur. Civ. page I 6, 

(1 See page 48. | 
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| ing a mild ſlavery, he cautiouſly diſtinguiſhes it, from 


that cruel ſpecies, the ſubject of commerce between 


Africa and America. His words are, Joquor de ſerwi- 


tute, qualis apud civiliores populos in uſu fuit ; nec enim 
exempla barbarorum, vel gue nunc ab Africa in American 


Hunt hominum commercia, velim mihi quiſquam objiciat. 


Tre great origin of ſlavery is captivity in war, 
though ſometimes it has commenced by contract. It 
has been a queſtion much agitated; whether either of 
theſe foundations of ſlavery is conſiſtent with natu- 
tal juſtice, It would be engaging in too large a field 
of enquiry, to attempt reaſoning on the general laau- 


fulneſs of ſlavery. I truſt too, that the liberty, for 
which I am contending, doth not require fuch a diſqui- 


fition ; and am impatient to reach that part of my ar- 


gument, in which I hope to prove flavery reprobated 


by the law of England as an iuconvenient thing. Here 
therefore I ſhall only refer to ſome of the moſt eminent 
writers, who have examined, how far ſlavery founded 


on captivity or contract is conformable to the law of 
nature, and ſhall juſt hint at the reaſons, which in- 
fluence their ſeveral opinions. The antient writers ſup- 


poſe the right of killing an enemy vanquiſhed in a 


juſt war; and thence infer the right of enſlaving 
-him. In this opinion, founded, as I preſume, on 
the idea of puniſhing the enemy for his injuſtice, 
they are followed by Albericus Gentilis (g), Grotius (5). 


(g) Jur. Gent, cap, de ſervitute, 


(5) Jur. Bell. I. 3. e. 7. ſ. 5, PE 
| en- 
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Puffendorf (), Bynkerſhoek (;), and many others. 
But in the Spirit of Laws (4) the right of killing 
is denied, except in caſe of abſolute neceſſity and 
for ſelf-preſervation, However, where a country 
is conquered, the author ſeems to admit the conque- 
ror's right of enſlaving for a ſhort time, that is, till 
the conqueſt is effectually ſecured, Dr, Rutherforth (/), 
not ſatisſied with the right of killing a vanquiſhed ene- 
my, infers the right of enſlaving him, from the con- 
queror's right to a reparation in damages for the ex- 
pences of the war. I do not know, that this doctrine 
has been examined; but I muſt obſerve, that it ſeems 


only to warrant a temporary ſlavery, till reparation is 


obtained . from the property or perſonal labor of the 
people conquered. The lawfulneſs of flavery by con- 
tract is aſſented to by Grotius and Puffendorf (n), who 
found themſelves on the maintenance of the ſlave, 
which is the conſideration moving from the maſter. 
But a very great writer of our own country, who is 
now living, controverts () the ſufficiency of ſuch a 
conſideration, Mr, Locke (4) has framed another kind 
of argument againſt ſlavery by contract; and the ſub- 


(i) Law of Nature and Nations, b. 6. c. 3, ſ. 6, | 
(J) Queſt. jur. Publ. I. 1. t. 3. | 
(k) B. 15. c. 2. 
(0) See his Inſt, Nat. Law, vol. 2. p. 573. and vol. 1. p. 487. 
(n) See Grot. Jur, Bell. I. 2. c. 5. ſ. 1, 2. & Puff, Law of Na- 
ture and Nations, b. 6. c. 3. ſ. 4. 
(n ) See Blackſt. Comment. 1ſt ed. vol. 1, p. 412. 
(o) See Locke on Governm. 8vo edit, b. 2. c. 4. p- 213. 


D ſtance 
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ſtance of it is, that a right of preſerving life is una. 
lienable; that freedom from arbitrary power is eſſential to 
the exerciſe of that right; and therefore, that no man 
can by compact enſſave himſelf. Dr. Rutherforth (p) 
endeavors to anſwer Mr. Locke's objection by inſiſting 
on various limitations to the deſpotiſm of the maſter; 
particularly, that he has no right to diſpoſe of the 
ſlave's life at pleaſure. But the misfortune of this 
reaſoning is, that though the contract cannot juſtly con- 
vey an arbitrary power over the ſlave's life, yet it gene- 
rally leaves him without a ſecurity againſt the exerciſe 
of that or any other power, I ſhall ſay nothing of 
ſlavery by birth; except that the ſlavery of the child 
mul be unlawful, if that of the parent cannot be juſti- 
fied; and that when ſlavery is extended to the iſſue, as 
it uſually is, it may be unlawful as to them, even though 
it is not ſo as to their parents. In reſpect to ſlavery 
uſed for the puniſhment of crimes again civil ſociety, 
it is founded on the ſame neceſſity, as the right of in- 
flicting other puniſhments ; never extends to the offen- 
der's iſſue ; and ſeldom is permitted to be domeſtic, 
the objects of it being generally employed in public 
works, as the galley-ſlaves are in France. Conſequently 
this kind of ſlavery is not liable to the principal objec- 
tions, which occur againſt ſlavery in general (9) Up- 

on 


(p) See his Init, Nat. Law, vol. 1. p. 480. 
() Some writers there are, who deduce the lawfulneſs of do- 
meltrc ſlavery from the practice of it amongft the Jews, and from 


ſome 
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on the whole of this controverſy concerning ſlavery, I 
think myſelf warranted in ſaying, that the juſtice and 
lawfulneſs of every ſpecies of it, as it is gencrally conſti- 
tuted, except the limited one founded on the commiſſion 
of crimes againſt civil ſociety, is at leaſt doubtful ; 
that if lawful, ſuch circumſtances are neceſſary to make 
it ſo, as ſeldom concur, and therefore render a juſt 
commencement of it barely poſſible 3 and that the op- 
preſſive manner in which it has generally commenced, - 
the cruel means neceſſary to enforce it's continuance, and 
the miſchiefs enſuing from the permiſſion of it, furniſh 
very ſtrong preſumptions againſt it's juſtice, and at all 
events evince the humanity and policy of thoſe ſtates, 
in which the uſe of it is no longer tolerated, 


Bur however reaſonable it may be to doubt the 
juſtice of domeſtic ſlavery, however convinced we may 
be of it's ill effects, it muſt be confeſſed, that the prac- 
tice is ancient and has been almoſt univerſal. Its be- 
ginning may be dated from the remoteſt period, in 
which there are any traces of the hiſtory of mankind. 
It commenced in the barbarous ſtate of ſociety, and 
was retained, even when men were far advanced in ci- 
vilization. The nations of antiquity moſt famous for 


ſome paſſages in the Old Teſtament which are thought to counte- 
nance it, See Vinn. in Inſtit. Heinecc, ed, I. 1. t. 3. p. 31. 
There are others who attempt to juſtify ſlavery by the New Teſta- 
ment, b cauſe it contains no direct precepts againſt it. See Tayl. 
Flem. Civ. L. 434. —I hall not attempt to examine either of theſe 
opinions, 
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countenancing the ſyſtem of domeſtic ſlavery were the 
Jews, the Greeks, the Romans, and the antient Ger- 
mans (r) ; amongſt all of whom it prevailed, but in 
various degrees of ſeverity. By the antient Germans 
it was continued in the countries they over-run ; and 
ſo was tranſmitted to the various kingdoms and ſtates, 
which aroſe in Europe out of the ruins of the Roman 
empire. At length however it fell into decline in moſt 
parts of Europe; and amongſt the various cauſes, which 
contributed to this alteration, none were probably 
more effectual, than experience of it's advantages, the 
difficulty of continuing it, and a perſuaſion that the 
cruelty and oppreſſion almoſt neceſſarily incident to it 
were irreconcileable with the pure morality of the 
Chriſtian diſpenſation. The hiſtory of it's decline in 
Europe has been traced by many eminent writers ; par- 
ticularly Bodin (5), Albericus Gentilis (/), Potgieſ- 
ſerus (1), Dr. Robertſon (w), and Mr. Millar (x). It 


is ſufficient here to ſay, that this great change began in 


(Y) It appears by Cæſar and Tacitus, that the antient Germans 
had a kind of ſlaves before they emigrated from their own coun- | 
try. See Cæſ. de bell, Gall, lib. 6, cap, 13. & Tac, de mor, 
German. cap. 24. & 25. et Potgieſſ. de ſtat, ſervor, ap, Germ, 
Hb, 1. cap. 1. N ; 

(s) See his book De Republici, cap. 5, de imperio ſervili. 
(e) Jur. Gent. cap. de ſervitute. 

(2) Jur. Germ. de ſtatu ſervorum. 

(w) Life of the Emperor Charles the 5th, vol. 1. 

(x) Obſervations on the diſtinction of ranks in civil ſociety, 
See alſo Tayl. Elem, Civ, L. 434. to 439. 


Spain 


. 

Spain according to Bodin about the end of the 8th cen- 
tury, and was become general before the middle of the 
14th century. Bartolus, the moſt famed commentator 
on the Civil law in that period, repreſents ſlavery as 
in diſuſe ; and the ſucceeding commentators hold much 
the ſame language. However, they muſt be underſtood 
with many reſtrictions and exceptions ; and not to 
mean, that ſlavery was completely and univerſally abo- 
liſhed in Europe. Some modern Civilians, not ſuſfi- 
ciently attending to this circumſtance, rather too haſtily 
reprehend their predeceſſors for repreſenting ſlavery as 
diſuſed in Europe. The truth 1s, that the ancient ſpe- 
cies of ſlavery by frequent emancipations became greatly 
diminiſhed in extent; the remnant of it was conſidera- 
bly abated in ſeverity ; the diſuſe of the practice of 
enſlaving captives taken in the wars between Chriſtian 
powers aſſiſted in preventing the future increaſe of do- 
meſtic ſlavery; and in ſome countries of Europe, par- 
ticularly England, a ſtill more effectual method, which 
I ſhall explain hereafter, was thought of to perfect the 
ſuppreſſion of it. Such was the expiring ſtate of do- 
meſtic ſlavery in Europe at the commencement of the 
16th century, when the diſcovery of America and of 
the Weſtern and Eaſtern coaſts of Africa gave occaſion 
to the introduction of a new ſpecies of ſlavery. It took 
it's riſe from the Portugueſe, who, in order to ſupply 
the Spaniards with perſons able to ſuſtain the fatigue of 
cultivating their new poſſeſſions in America, particu- 
larly the Iſlands, opened a trade between Africa and 
America for the ſale of negro ſlaves. This diſgraceful 

Wo commerce 


Revival of 
dome ſtic ſla- 
very in 
America. 


Theattempt 
to introduce 
the ſlavery of 
negroes into 
England 
examincd, 


24 ] 
commerce in the human ſpecies is ſaid to have begun 
in the year 1508, when the firſt importation of negro 
flaves was made into Hiſpaniola from the Pcrtu gueſe 
ſettlements on the Weſtern coaſt of Africa ()). In 1540 
the emperor Charles the 5th endeavored to ſtop the 
progreſs of the negro ſlavery, by orders that all ſlaves in 
the American iſles ſhould be made free; and they were 
accordingly manumitted by Lagaſca the governor of 


the country on condition of continuing to labor for 


their maſters. But this attempt proved unſucceſsful, 
and on Lagaſca's return to Spain domeſtic ſlavery re- 


vived and flouriſhed as before (z). The expedient of 
having ſlaves for labor in America was not long pecu- 


liar to the Spaniards ; being afterwards adopted by the 
other Europeans as they acquired poſſeſſions there. In 
conſequence of this general practice, negroes are become 
a very conſiderable article in the commerce between 
Africa and America ; and domeſtic ſlavery has taken 
ſo deep a root in moſt of our own American colonies, 
as well as in thoſe of other nations, that there is little 
probability of ever ſecing it generally ſuppreſſed, 
Here I conclude my obſervations on domeſtick 
ſlavery in general. I have exhibited a view of it's na- 
ture, of it's bad tendency, of it's origin, of the argu- 
ments for and againſt it's juſtice, of it's decline in Eu- 
rope, and the introduction of a new ſlavery by the Eu- 


(y) Ander, Hiſt. Comm. v. 1. p. 336. 
(=) See Bodin de republic, lib, I, c. Fo 
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ropean nations into their American Colonies. I ſhall now 
examine the attempt to obtrude this new ſlavery into 
Engl and. And here it will be material to obſerve, that if 
on the declenſion of ſlavery in this and other countries of 
Europe where it is diſcountenanced, no means had been 
deviſed to obſtruct the admiſſion of a new ſlavery, it 
would have been vain and fruitleſs to have attempted 
fuperſeding the antient ſpecies. But I hope to prove, 
that our anceſtors at leaſt were not fo ſhort-ſighted ; and 
that long and uninterrupted uſage has eſtabliſhed rules, 
as effectual to prevent the revival of ſlavery, as their 
humanity was ſucceſsful in once ſuppreſſing it. I ſhall 
endeavor to ſhew, that the law of England never re- 
cognized any ſpecies of domeſtic ſlavery, except the an- 
tient one of villenage now expired, and has ſufficiently 
provided againſt the introduction of a new ſlavery un- 
der the name of villinage (a) or any other denomination 
whatever. This propoſition J hope to demonſtrate 
from the following conſiderations. 


I. I apprehend, that this will appear to be the law 
of England from the manner of making title to a 
villein, | 


Tu only flaveryour law-books take the leaſt notice 
of is that of a villein; by whom was meant, not the mere 


{a) Villenage is uſed to expreſs ſometimes the tenure of lands 
held by villein-ſervices, and ſometimes the perſonal bondage of the 


villein; but throughout this argument it is applied in the latter 


ſenſe only, | 
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zenant by willein fervices, and who might be free in his per- 
Jon, but the villein in B and tenure: and as the Eng- 


lich law has no proviſions to regulate any other ſlavery, 


therefore no ſlavery can be lawful in England except 
ſuch as will conſiſtently fall under the denomination 
of villenage, 


Tux condition of a villein had moſt of the incidents 

I have before deſcribed, in giving the idea of ſlavery in 

general. His ſervice was uncertain and indeterminate, 
ſuch as his lord thought fit to require; or as ſome of 

our ancient writers (“) expreſs it, he knew not in the 
evening ewhat he was 10 do in the morning, he was bound 
zo do whatever he was commanded, He was liable to 

beating, impriſonment, and every other chaſtiſement | 


his lord could deviſe, except killing and maiming (c). 


He was incapable of acquiring property for his own 
benefit, the rule being guicguid acguiritur ſervo acqui- 
ritur domino (4). He was himſelf the ſubject of pro- 


See the extracts from them in Co, Litt. 116. b. 

(e) See Termes de la Ley, ed. of 1567. voc. Villenage - Old 
Tenures, cap. Villenage—Fitzh. Abr. Coron. 17,2, Ro. Abr. 1. 
2. Inſt. 45.—& Co. Litt. 126. & 127. 

{4) Co. Litt. 117. a.— The words, in pleading ſeizin of villein- 
ſervice, are very expreſſive of the lord's power over the villein's 
property. In 1. E. 2. 4. it is pleaded that the lord was ſeized of the 
villein and his anceſtors come affaire rechat de char & de ſank & de 
fille marier & de eux tailler baut & bas Sc. The form in 5. E. 2. 


15. is, come de nos wileynes en feſant de luy notre proveſt en pnant de 
lay rechat de char & de fſaurk & redemption pur fill” & fitz marier de 


| luy & de ces aune & a tailler haut & bat a mitts vclente. In the firſt of 
; the 
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perty ; as ſuch ſaleable and tranſmiſſible, If he was 
a villein regardant, he paſſed with the manor or land 
to which he was annexed, but might be ſevered at the 
pleaſure of his lord (e). If he was a villein in groſs, 
he was an hereditament or a chattel real according to 
his lord's intereſt ; being deſcendible to the heir where 
the lord was abſolute owner, and tranſmiſſible to the 
executor where the lord had only a term of years in 
him (F). Laſtly, the ſlavery extended to the iſſue, if 
both parents were villeins, or if the father only was a 
villein ; our law deriving the condition of the child 
from that of the father, contrary to the Roman law, 
in which the rule was partus ſeguitur ventrem (g). 


the above forms there is evidently a miſprint; and the reading ſhould be 
@ faire rechat inſtead of affaire rechat. As to the word proveft in 
the ſecond form, it ſeems to fignify plunder, and perhaps the print 
ſhould be proie or proye inſtead of proveſt, I was led to this con- 
jecture by the following proverb in Cotgrave's French Dictionary, 
gui a le vilain il a ſa preye. See Cotgr. ed. of 1673. voc. proye. 
However, in the Latin Entries the word prowoſt is tranſlated propaſi- 
tum, which in a barbarous ſenſe of the word may be conſtrued to 
ſignify coill or pleaſure, and will make the paſſage intelligible, In 
ſome Entries proveſt is tranſlated prepoſitus ; but this word cannot 
be underſtood in any ſenſe that will make this uſe of it intel. 
ligible, 

The forms of pleading ſeizin of villein-ſervices in the Latin En- 
tries are very ſimilar to thoſe I have extracted from the year books. 
See Raſt, Entr. 401. a. 

(e) Litt. ſect. 181. 

Bro. Abr. Villenage, 60.—Co. Litt. 117. 

(g) Co. Litt. 123. Antiently our law ſeems to have been very 
uncertain in this reſpect. See Glany, lib, 5. c. 6. Mirr. e. 2. f. 38. 
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Tas origin of 8 is principally () to be de- 
rived from the wars between our Britiſh Saxon Daniſh 
and Norman anceſtors, whilſt they were contending for 
the poſſeſſion of this country. Judge Fitzherbert in 
his reading on the 4th of Edw. I. tat, 1. intitled Exten- 
ta manerii, ſuppoſes villenage to have commenced at the 
Conqueſt, by the diſtribution then made of the forfeited 
lands and of the vanquiſhed inhabitants reſident upon 
them (:). But there were many bondmen in England 
before the Conqueſt, as appears by the Anglo-Saxon laws 
regulating them ; and therefore it would be nearer the 
truth to attribute the origin of villeins, as well to the 
preceding wars and revolutions in this country, as tothe 
effects of the Conquelt (4). 


ArrEx the Conqueſt many things happily concur- 
red, firſt to check the progreſs of domeſtic ſlavery in 
England, and finally to ſuppreſs it. The cruel cuſ- 


Britt. c. 31. But the writers in the reign of Henry the 6th, agree 


that our law was as here repreſented ; and from the plea of baſtardy, 
which was held to be a peremptory anſwer to the allegation of 
villenage ſo early as the reign of Edward the 3d, I conjecture, that 
the law was ſettled in the time of his father, See Forteſc, laud, 
leg. Angl. c. ef Litt. ſe, _ —43. E. 3. 4. & Bro. Abr. Ville- 
nage, 7. 

(+) I do not ſay wholly, becauſe probably there were ſome ſlaves 
in England before the firſt arrival of the Saxons; and alſo they 
and the Danes might bring ſome few from their own country, 

(i) See the extract from Fitzherbert's reading in * Obſerv. 
on Ant. Stat, 2d edit. p. 237. 

(+) See Spelm. Gloſſ. voc. Lazzi & Servus, Somn. on Gavelk. 


65. and the index to Wilk, Leg. Saxon, tit. Servus. 
; « tom 


By 


tom of enſlaving captives in war being aboliſhed, from 
that time the acceſſion of a new race of villeins was 
prevented, and the humanity policy and neceſſity of 
the times were continually wearing out the antient race. 
Sometimes, no doubt, manumiſſions were freely grant- 
ed; but they probably were much oftener extorted dur- 
ing the rage of the civil wars, ſo frequent before the 
reign of Henry the jth about the forms of the conſti- 
tution or the ſucceſſion to the crown. Another cauſe, 
which greatly contributed to the extinction of villenage, 
was the diſcouragement of it by the courts of juſtice. 


They always preſumed in favor of liberty, throwing | 


the onus probandi upon the lord, as well in the writ of 
homine replegiando, where the villein was plaintiff, as in 
the native habende, where he was defendant (/). Nonſuit 


(7) See Lib. Intrat, 176. a. 177, b. & Bro, Abr. Villenage, 66. 

It ſeems however, that if after a nativo habendo brought by the lord, 
the villein, inſtead of waiting for the lord's proceeding upon it, 
ſued out a /ibertate probanda to remove the queſtion of villenage for 
trial before the juſtices in eyre, on the return of it he was to produce 
ſome proof of his free condition ; and that if he failed, he and his 
pledges were amerced. But this failure did not entitle the lord to 
any benefit from his nativo habendo, and therefore, if he proceeded 
in it, and could not prove the villenage, the judgment was for the 
villein; or if the lord did not procced, a nonſuit, which was equally 


fatal to the lord's claim, was the neceſſary conſequence. See 47. 


H. 3. It. Dev. Fitz, Abr. Villenage, 49. In truth, the requiſition 


of proof from the villein on the /ibertate probanda, and the amerce- | 


ment fur want of it, ſeem to have been mere form; for as Fitz- 
herbert ſays in explaining the effect of the /ibertate probanda, * the 
« record ſhall be ſent before the juſtices in eyre, agd the lord ſhall 
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of the lord after appearance in a nativo Aaken which 
was the writ for aſſerting the title of ſlavery, was a bar 


« declare thereupon, and the villein ſhall make his defence and 
c plead thereunto, and the villein ſhall not declare upon the writ 


ce de libertate probanda, nor ſhall any thing be done thereupon, for 
ce that writ is but a ſuperſedeas to ſurceaſe for the time, and to adjourn 
« the record and the writ of nativo habendo before the juſtices in 
« eyre,” Fitzh, Nat. Br. 77. D. Upon the whole therefore it 


may I think be ſafely aſſerted, that in all caſes of villenage the 
onus probandi lay upon the lord. 

The ſeveral remedies againſt and for one claimed as a villein are 
now ſo little underſtood, that perhaps a ſhort account of them may be 
acceptable; more particularly as, by a right conception of them, 
it will be more eaſy to determine on the force of the argument drawn 
againſt the revival of ſlavery from the rules concerning villenage, 

The lord's remedy for a fugitive villein was, either by ſeizure, or 
by ſuing out a writ of nativo habende, or neifty, as it is ſometimes 
called, | | 

1. If the lord ſeized, the villein's moſt effectual mode of recover- 
ing liberty was by the writ of homine replegiands ; which had great 
ad vantage over the writ of habeas corpus. In the habeas corpus the 
return, as the law is generally underſtood to be, cannot be conteſted, 
though the party making a falſe one is liable to an action for 
damages, and perhaps may be puniſhable by the court for a contempt. 
Therefore if to a habeas corpus villenage was returned as the cauſe 
of detainer, the perſon for whom the writ was ſued could not hay: 
been reſtored to his liberty. But in the hcmine replegiands it was 
otherwiſe; for if villenage was returned, an alias iſſued directing 
the ſheriff to replevy the party on his giving ſecurity to anſwer the 
claim of villenage afterwards, and the plaintiff might declare for 
falſe impriſonment and lay damages, and on the defendant's plead- 
ing the villenage had the ſame opportunity of conteſting it, as wen 
impleaded by the lord in a nativo habendo, Sec Fitch, N. Br. 66, 


F & Lib, Intrat, 176, a, 177. b. : 


FT B I 
10 another zaliuo habendo, and a perpetual enfranchiſe- 
ment; but nonſuit of the villein after appearance in a 
libertate probanda, which was one of the writs for aſſert. 
ing the claim of liberty againſt the lord, was no bar 
to another writ of the like kind (n)“. If two plaintiffs 
joined in a zativo habende, nonſuit of one was a nonſuit 
of both; but it was otherwiſe in a /ibertate probanda 
(). The lord could not proſecute for more than two 


2. If the lord ſued out a zativo habendo, and the villenage was 
denied, in which caſe the ſheriff could not ſeize the villein, the lord 
was then to enter his plaint in the county court; and as the ſheriff 
was not allowed to try the queſtion of villenage in his court, the 
lord could not have any benefit from the writ, without removing 
the cauſe by the writ of pore into the king's bench or common 
pleas, [Fer the count pleading and judgment in the nativo habendo 
after the removal, ſee Raſt, Entr. 436, 437.] It is to be obſerved, 
that the lord's right of ſeizure continued notwithſtanding his having 
ſued out a_nativo habendo, unleſs the villein brought a /ibertate pro- 
banda, This writ, which did not lie except upon a nativo habendo 
previouſly ſued out, was for removal of the lord's plaint in the 
nat ivo habendo for trial before the juſtices in eyre or thoſe of the 
king's bench, and alſo for protecting the villein from ſeizure in the 
ran time, This latter effect ſeems to have been the chief reaſon 
for ſuing out the /ibertate probanda; and therefore after the a th of 
Edw. 3. fiat. 5. c. 18. which altered the common law, and gives a 
power of ſeizure to the lord, notwithſtanding the pendency of a 
libertate probanda, that writ probably fell much into diſuſe, though 
ſubſequent caſes, in which it was brought, are to be found in the 
year books, See Fitzh, Nat. 77. to 79. & 11 Hen. 4. 49. 

(n) Co. Litt. 139. 

u Co. Litt. 139. 
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villeins in one native habendo ; but any number of 
villeins of the ſame blood might join in one Jibertate prox 
banda (o). Manumiſſions were inferred from the ſlight- 
eſt circumſtances of miftake or negligence in the lord, 
from every act or omiſſion which legal refinement could 
ſtrain into an acknowledgement of the villein's liberty. 
If the lord veſted the ownerſhip of lands in the villein, 
received homage from him, or gave a bond to him, he 
was enfranchiſed. Suffering the villein to be on a 
jury, to enter into a religion and be profeſſed, or to ſtay a 
year and a day in antient demeſne without claim, were 
enfranchiſements. Bringing ordinary actions againſt 
him, joining with him in actions, anſwering to his 
actions without proteſtation of villenage, imparling in 
them or aſſenting to his imparlance, or ſuffering him 
to be vouched without counterpleading the voucher, 
were alſo enfranchiſements by implication of law (5). 
Moſt of the conſtructive manumiſſions I have mention- 
ed were the received law, even in the reign of the 
firſt Edward (5). I have been the more particular in 
enumerating theſe inſtances of extraordinary favor to 
liberty, becauſe the anxiety of our anceſtors, to eman- 
cipate the ancient villeins, ſo well accounts for the ef- 
tabliſhment of any rules of law, calculated. to obſtruct 
the introduction of a new Hoch. It was natural, that 
the ſame opinions, which influenced to diſcountenance 


(0) Fitzh, Nat. Br, 78. C. D. ä 
% See Litt. ſect. 202 to 209. & 2. Ro. Abr. 735, 736, & 737. 
(7) See Britt, cap, 31, & Mirr, cap, 2. ſect. 38. 


the 
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the former, ſhould lead to the prevention of the 
latter; 


I ſhall not attempt to follow villenage in the ſeve- hen vil 
ral ſtages of it's decline; it being ſufficient here to lenage ex- 
mention the time of it's extinction, which, as all agree, * 
happened about the latter end of Elizabeth's reign or 
ſoon after the acceſſion of James (r). One of the laſt 
inſtances, in which villenage was inſiſted upon, was 
Crouch's caſe reported in Dyer and other books (s) 

An entry having been made by one Butler on ſome 
lands purchaſed by Crouch, the queſtion was, whether 
he was Butler's villein regardant; and on two ſpecial 
verdicts, the one in ejectment Mich. gth and 1cth 
Eliz. and the other in aflize Eaſter 11th Eliz. 
the claim of villenage was diſallowed, one of the 
reaſons given for the judgment in both being the 
want of ſeizin of the villein's perſon within 60 (:) 
years, which is the time limited by the 32d of Hen. 8. 
chap. 2. in all caſes of hereditaments claimed by pre- 
ſcription (2). This is generally ſaid to have been the 
laſt caſe of villenage ; but there are four ſubſequent 


(r ) See Sir Thomas Smith's Commonwealth, b. 2. c. 10, and ot 
Barringt. Obſerv, on Ant. Stat, 2d Ed, p. 232. 

(5) See Dy. 266. pl. 11. & 283. pl. 32. 

(e Accord, Bro, Read, on the ftat, of limitat, 32, Hen, 8, 
Page 17. | | 

(«) Before this ſtatute of Hen, the th, the time of limitation 
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ſeems to have been the coronation of Hen, 3. as appears by the form 4 
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caſes in print. One was in Hillary 18th of Elizabeth (w); 

another was a judgment in Eaſter 1ſt of James (x); 
the third, which was never determined, happened in 
Trinity 8th of james (y); and the fourth was fo 
late as Hillary 15th of James (=). From the 15th of 
James the firſt, being more than 150 years ago, the 
claim of villenage has not been heard of in our courts 
of juſtice ; and nothing can be more notorious, than 
that the race of perſons, who were once the objects 
of it, was about that time completely worn out by the 
continual and united operation of deaths and manu- 
miſſions, 


Bur though villenage itſelf is obſolete, yet fortu- 
nately thoſe rules by which the claim of it was regu- 
lated, are not yet buried in oblivion. Theſe the induſ- 
try of our anceſtors has tranſmitted ; nor let us their 
poſterity deſpiſe the reverent legacy. By a ſtrange pro- 
greſs of human affairs, e memory of ſlavery expired 
now furniſhes one of the chief ob ſtacles to the introduction 
of ſlavery attempted to be revived; and the venerable 
reliques of the learning relative to villenage, ſo long 
conſigned to gratify the inveſtigating curioſity of the 
antiquary, or uſed as a ſplendid appendage to the orra- 
ments of * ſcholar, muſt now be drawn forth from 


o) See Co. Entr, 406. b. 


(x) Yelv. 2. 

This caſe is only to be found in Hughes“ Abdi, tit, Vile 
lenage, pl. 23. | | 

(=) Noy 27, ; 


their | 
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their faithful repoſitories for a more noble purpoſe; to 
inform and guide the ſober judgment of this court, and 
as I truſt to preſerve this country from the miſeries of 
domeſtic ſlavery, 


LirrEToN (a) ſays, every villein is either a villein by 
title of preſcription, to wit that he and his anceſlors have 
been willeins time out of memory, or he is à willein by 
his own gonfeſſion in à court of tecord. And in 
another place (5) his deſcription of a villein regard- 
ant, and of a villein in groſs, ſhews that title can- 
not be made to either without preſcription or con- 
feſſion. Time whereof no memory runs to the contrary, 
is an inſeparable incident to every preſcription (c); and 
therefore, according to Littleton's account of villenage, 
the lord muſt prove the ſlavery antient and immemorial3 
or the villein myſt ſolemnly conſeſs it to be ſo in a court 
of juſtice, A till earlier writer lays down the rule in 
terms equally ftrong, No one, ſays Britton (4), can be a 
villein except of antient nativity, or by acknowledgment, 
All the proceedings in caſes of villenage when con- 
teſted, conform to this idea of remote antiquity in the 
{lavery, and are quite irreconcileable with one of modern 
commencement, 


(4a) SeR. 175. 

(b) Sect. 18 1, 182, & 185. 

( Lit. ſect. 170. : 
| ( d) Nul ne foit eſire villeyn forſque de aunciene nativite ou par 
recognizance, Britt, Wing, ed. cap. 31. p. 78. 


F „ 


Manner of 
making title 
to a villein 


explained. 


c . 
Ye 


"LOIN 
8 


Ng 


1 12 bY — A 
8 


——_— 
2 hh = * = 


r 


—— —x —— 


1 


1. Tur villein in all ſuch ſuits (e) between him and 


his lord was ſtiled nativus as well as villanus; our an- 


tient (J) writers deſcribe a female ſlave by no other name 
than that of ne; and the technical name of the only 
writ in the law for the recovery of a villein is equally 
remarkable, being always called the nativo habends, or 
writ of neifty.- This peculiarity of denomination, which 
implies that villenage is a /avery by birth, might per- 
haps oi itſelf be deemed too light a faundation for any 
ſolid argument; but when combined with other cir- 
cumſtances more deciſive, ſurely it is nat without 
very conſiderable force, 


2. In pleading villenage where it had not been con- 
feſſed on ſome former occaſion, the lord always founded 
his title on preſcription. Our year-books, and books 
of entries, are full of the forms uſed in pleading a title 
to villeins regardant. In the homine replegiando, and 
other actions where the plea of villenage was for the 
purpoſe of ſhewing the plaintiff's diſability to ſue, if 
the villein was regardant, the defendant alledged, that 
he was ſeized of ſuch a manor, and that the plaintiff 
and his anceflors had been villeins belonging to the ma- 
nor 17me out of mind, and that the defendant and his an- 
ceſtors, and all thoſe whoſe eſtate he had in the manor, 


(e) See the form of the writs of nativo babendo and libertate pro- 
banda, and alſo of the alias bamine replegiando, where om the fiztk 
writ the ſheriff returns the claim of villenage, 

Britt. cap. 31. & Litt, ſect. 126, 


had 


1 


had been ſeized of the plaintiff and al! his anceſtors as 
of villeins belonging to it (g). In the nativ habende 
the form of making title to a villein regardant was in 
ſubſtance the ſame (5). In fact, regardancy neceſſarily 
implies preſcription, being where one and his anceſtors 
have been annexed to a manor time out of the memory of 
man (i). As to villeins in groſs, the caſes relative to 
them are very few ; and I am inclined to think, that there 
never was any great number of them in England, 'The 
author of the Mirroir (4), who wrote in the reign of 
Edward the 2d, only mentions villeins regardant ; and 
Sir Thomas Smith, who was ſecretary of ſtate in the 
reign of Edward the Gth, ſays, that in his time he never 
knew a villein in groſs throughout the realm (). How- 
ever, after a long ſearch I do find places in the year- 
books, where the form of alledging villenage in groſs 
is expreſſed, not in full terms, but in a general way; 
and in all the caſes I have yet ſeen, the villenage is al- 
ledged in the ance/ors of the perſon againſt whom it 


was pleaded (n), and in one of them the words 9 


F 2 beyond 


(g See Raſt, Entr. tit, Homine Replegiando 373. & Lib, 
Intrat. 56. 

(+) See the form in Lib, Intrat. 97. & Raft, Entr, 4or. 

(i) This is agreeable to what Littleton ſays in ſe, 182, 

(+) Mirr, c. 2. ſ. 38. 

(10 Smith's Commonwealth, b. 2. c. 10. 

(1) See 1. E. 2. 4.—5. E. 2. 15.—7. E. 2. 242. & 11. E. 2. 344. 
In 13. E. 4. 2. b. pl. 4. & 3. b. pl. 11. there is a caſe in which vil- 
Jenage in groſs is pleaded, where one became a villein in groſs by 


Teverance 


(9 

Beyond niemory (n) are added. But if precedents had been 
wanting, the authority of Littleton, according to whom 
the title to villenage of each kind, unleſs it has been 
confeſſed, 2:yff be by preſcription, would not have left 
the leaſt room for ſuppoſing the pleading of a prefcrip- 
tion leſs neceſſary on the claim of villeins in groſs than 
of thoſe regardant. 


3. Tye kind of evidence, which the law required 
to prove villenage; and allowed in diſproof of it, is only 
applicable to a ſlavery in &/ood and family, one unin- 
zerruptedly tranſmitted through a long line of anceſtors 
to the perſon againſt whom it was: alledged. On the 
Jord's part, it was neceſſary that he ſhould prove the ſla- 
very againſt his villein by other villeins of the /ame 
Blood (o), ſuch as were deſcended from the ſame common 


ſeverance from the manor to which he had been regardant. This 
being the only caſe of the kind I have met with, I will ſtate ſo much 
of it from the year- book as is neceſſary to ſhew the manner of plead- 
ing. In treſpaſs the defendant pleads, that a manor, to which the 
plaintiff's father was a villein regardant, was given to an anceſtor 
of the defendant in tail, and that the manor deſcended to Cecil 
and Catherine; and that on partition between them, the villein with 
ſome lands was allotted to Cecil, and the manor to Catherine; and 
then the defendant conveyed the villein from Cecil to himſelf az 
heir, | 
a) 1 17. E. 2. 244. 
6e See Bro. Abr. Villenage, 66. is Br. 87. a, Old Nat. Br, 
43. b. Fitzh. Abr. Villenage, 38, 39. A baſtard was not receivable 
to prove villenage, 13. E. 1. It, North. Fitzh, Abr, 36. & Britt. 


Wing. edit. 82. a. 


malt 
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trale Rock, and would acknowledge themſelves villeins 
to the lord ( p), or thoſe from whom he derived his ti- 
tle; and at leaſt zo witneſſes (7) of this deſcription 
were requiſite for the purpoſe, Nay, ſo ſtrict was the 


law in this reſpect, that in the nativo halendo the defen- 


dant was not obliged to plead to the claim of villenage, 
unleſs the lord at the time of declaring on his title 
brought his witneſſes with him into court, and they ac- 
knowledged themſelves villeins, and ſwore to their con- 
fanguinity with the defendant (r); and if the plaintiff 


(p) In Fitzherbert's Natura Brevium 79. B. it is (:id, that the 
witneſſes muſt acknowledge themſelves villeins to the plaintiff in 
the nativo habendo; and there are many authorities which favor 
the opinion. See Glanv. lib. 5. c. 4. Britt, Wing. ed. 81. a. 
19. Hen. 6. 32. b. Old Tenures, chap, Villenage; and the form in 
which the confeſſion of villenage by the plaintiff's witneſſes us 
recarded in Raſt. Entr; tit. Nativs habenda, 401. a. However, it 
muſt be confeſſed, that in Fitzherbert the opinion is delivered with 
a quere; and it is ſo irreconcilable with the lord's right of granting 
villeins, as it is ftated by Littleton, ſect. 183, that I will not 
inſiſt upon it here. 

(q) Fitzh, Nat. Br. 78. H. & Fitzh. Abr. Villenage, 36 & 37.— 
Alſo Britton ſays, un maſſe ſauns pluſurs neſ? mie receivalſe. Britt. 
Wingate's ed. p. 82, It is remarkable that females, whether ſole or 
married, were not receivable to prove villenage againſt men. Savnk 
de un home ne puit ne doit eftre trie par femmes. Britt, Wing, ed. 
p. 82. The reaſon aſſigned is more antient than polite, It is fa'4 
to be pur lour fraylte, and alſo becauſe a man eft pluis digne perſon que 
une feme, 13. E. 1, Fitzh. Abr. Villenage, 37. 

(r) Fitzh, Nat. Br. 78. H. Fitz, Abr. N 32. Lib. Intrat. 
97. Raſt. Entr. 401. Reg. Br. 87. 


failed 
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failed in adducing ſuch previous evidence, the judgment 
of the court was, that the defendant ſhould be free for 
ever, and the plaintiff was amerced for his falſe 
claim (). In other actions the production of /uiz or 
witneſſes by the plaintiff, previous to the defendant's 
pleading, fell into diſuſe ſometime in the reign of Ed- 
ward the third ; and ever ſince, the entry of ſuch pro- 
duction on the rolls of the court has been mere form, 
being always with an Cc. and without naming the wit- 
neſſes. But in the nativo habendo the actual produc- 
tion of the /azit, and alſo the examination of them, 
unleſs the defendant releaſed (/) it in court, continued to 
be indiſpenſable even down to the time when vil- 
lenage (z) expired. Such was the ſort of teſtimony, by 
which only the lord could ſupport the title of ſlavery ; 
nor were the means of defence on the part of the villein 
leſs remarkable. If he could prove that the ſlavery was 
not in his Slocd and family, he intitled himſelf to li- 
berty. The author of the Mirror (ww) expreſly ſays, 
that proof of a fret flock was an effectual defence againſt 


6.) In Fitzh. Abr. Villenage, 38. there is an inſtance of ſuch 
a judgment, merely for the plaintiff's failure in the produCtion of 
his witneſſes at the time of declaring on his title, 

(.) See 19. H. 6. 32. b. a caſe in which the defendant releaſes 
the examination of the ſuit, 8 

(«) The laſt entry in print of the proceedings in a rativo habendo 

contains the names of the ſecta or ſuit produced, and their acknow- 
ledgment of villenage on oath, See the caſe of Jerney againſt Finch, 
Hill. 18. Eliz. C. B. Co. Entr, 406, b. 
(w) Mir, c. 2, ſ. 28. 
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the claim of villenage; and even in the time of Henry 
the ſecond the law of England was in this reſpect the 
fame, as appears by the words of Glanville, In his 
chapter on the trial (x) of liberty, he ſays that the per- | 
ſon claiming it ſhali produce plures de proximis et con- 1 
ſanguineis de eodem ſlipite unde ipſe exierat exeuntes 3 
per quorum libertates, ff fuerint in curia recognitæ et 
probate, liberabitur à jugo ſervilutis gui ad libertatem l 
proclamatur. But the ſpecial defences which the law 
permitted againſt villenage are ftill more obſervable ; 
and prove it beyond a contradiction to be, what the ; i 
author of the Mirroir emphatically ſtiles it (y), a ſla- 
very of ſo great an antiquity that no free flock can be if 
found by human remembrance. Whenever the lord ſued 
to recover a villein by a nativo habendo, or alledged 
villenage in other actions as a diſability to ſue, the per- 
ſon claimed as a villein might either plead generally i 
that he was of free condition, and on the trial of this uf 
general iſſue avail himſelf of every kind of defence 
which the law permits againſt villenage; or he might 
plead /pecia/ly any ſingle fact or thing, which if true was 
of itſelf a legal bar to the claim of villenage, and in 
that caſe the lord was compellable to anſwer the ſpecial 
matter. Of this ſpecial kind were the pleas of ba/tardy. 
and adwventif. The former was an allegation by the 
ſuppoſed villein that either himſelf or his father, grand- 


* Glany, lib. e. cap. 4. 4 
) Ef ſubjeftion iſuant de cy grand antiquite que nul franke ceppe 


purra eftre trove per bun:anc rememò ance, Mirr. c. 2, 1. 28. 


father 
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father or other male anceſtor, was born out of matrimony; 
and this plea, however remote the anceſtor in whom thg 
baſtardy was alledged, was peremptory to the lord, that 
is, if true it deſtroyed the claim of villenage, and there. 
fore the lord could only ſupport his title by denying the 
fact of baſtardy, This appears to have been the law 
from a great variety of the moſt antient authorities, 
The firſt of them is a determined caſe ſo early as the 
13th of Edward the ſecond (z), and in all the ſubſe- 
quent caſes (a) the doctrine is received for Jaw without 
once being drawn into queſtion. In one of them (5) 
the reaſon why baſtardy is a good plea in a bar againſt 
villenage is expreſſed in a very peculiar manner ; fox 
the words of the book are, when one claims any man as 
his willein, it ſhall be intended always that he is his 
willein by reaſon of ſlack, and this is the reaſon that 
there ſhall be an anſwer to the ſpecial matter where he 
alledges baſtardy ; becauſe if his anceſtor was a baſtard, hg 
can never be a villein, unleſs by fjubſequent acknowledge 
ment in a court of record. The force of this reaſon will 
appear fully on recollection, that the law of England 


(z) 13. E. 2. 408. | 
(a Hill. 19. E. 2. Fitzh. Abr. Villenage, 32.39. E. 3. 36. 
43. E. 3. 4.— 19. Hen. 6. 11. & 12.— 19. Hen. 6. 17.—Old Tenures, 
cap. Villenage.— Co. Litt. 123. a. In the caſe 19. H. 6. 17. there is 
ſomething on the trial of baſtardy in caſes of villenage, explaining 
when it ſhall be tried by the biſhop's certificate and when by a 
jury. See on the ſame ſubje Fitzh. Abr. Villenage, 32. & Lib. 
Intrat. 35. a. which latter book contains the record of a caſe where 
the trial was by the biſhop, 
(6) 43. E. 3. 4. 


x always 


a 
always derives the condition of the iſſue from that of 


the father, and that the father of a baſtard being in 


law uncertain (c), it was therefore impoſſible to prove a 
baſtard a ſlave by deſcent. In reſpect to the plea of 
adventif, there is ſome little confuſion in the explana- 
tion, our year-books give us, of the perſons to whom 
the deſcription of adventif is applicable; but the form 
of the plea will bet ſhew the preciſe meaning of 
it. It alledged (4), that either the perſon himſelf 


who was claimed as a villein regardant to a manor, or 


one of his anceſtors, was born in a county different from 
that in which the manor was, and /o was free, which 


was held to be a neceſſary concluſion to the plea, This 


in general was the form of the plea, hut ſometimes it 
was more particular as in the following caſe (e). In 
treſpaſs, the defendant pleads that the plaintiff is his 
villein regardant to his manor of Dale; the plaintiff 
replies, that his great-grandfather was born in C, in the 
county of N, and from thence went into the county of 
8, and took lands held in bondage within the manor 
to which the plaintiff is ſuppoſed to be a villein regar- 
dant, and /o after time of memory his great-grandfather 
was adventif, It is plain from this caſe, that the plea 
of adventif was calculated to deſzoy'the claim to vil- 


(c) Co. Litt. 123. a. 

d) 13. E. 1. It. North. Fitzh. Abr. Villenage 36. 19, E. 2. Fitz. 
Abr. Villenage 32. 33. E. 3. Fitzh, Abr. Viſne 2.—39. E. 3. 36.— 
41. E. 3. Fitzh. Abr. Villenage 7.—43. E. 3. 31.— 50. E. 3. Fitz. 
Abr. Villenage 24.— 19. H. 6. 11.— 19. H. 6. 17, 

(e) 31. E. 3. Fitch. Abr. Viſne 1. 
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lenage regardant, by ſhewing that the connection of the 
ſuppoſed villein and his anceſtors with the manor ta 
which they were ſuppoſed to be regardant, had begun 
within time of memory ; and as holding lands þy vil- 
lein-ſervices was antiently deemed a mark (7), though 
not a certain one, of perſonal bondage, I conjefture that 


this ſpecial matter was never pleaded, except to diſtin- 


guiſh the mere tenant by villein ſervices from the vil- 
lein in 6{ood ag well as tenure. But whatever might be 
the caſes proper for the plea of adven!if, it is one other 
zncontrovertible proof, in addition to the proofs already 
mentioned, that no ſlavery having had commencement 


within time of memory was lawful in England; and 


that if one anceſtor could be found whoſe blood was un- 
polluted with the ſtain of ſlavery, the title of villenage 
was no longer capable of being ſuſtained, 


Sven were the ſtriking peculiarities in the manner 
of making title to a villein, and of conteſting the queſ- 
tion of liberty; and it is ſcarce poſſible to attend to the 
enumeration of them, without anticipating me in the 
inferences I have to make, — The law of England only 
knows ſlavery by birth; it requires pre/erip/ion in 
making title to a ſlave; it receives on the lord's 
part no teſtimony except ſuch as proves the ſlavery to 


V Fitzherbert ſays, if a men dwells on lands which have been held 


ia villenage time out of mind, he ſpall be avillein, ard it is a good preſcrip- 
tion ; and againſt this preſcription it is 4 good plea to ſay that his father 
or grandfather was adventif, &c, Fitz, Abr. Villenage 24, 


hays 
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have been aluays in the blood and uni y, on the vil- 
lein's part every teſtimony which proves the ſlavery to 
have been once out of his bod and family; it allows 
- wthing to ſuſtain the Navery except what ſhews its com- 
mencement beyond the time of memory, every thing 
to defeat the ſlavery which evirices its commence- 
ment «vithin the time of memory. But in our 
American colonies and other countries ſlavery may be 
by captivity or contract as well as by Birth; no preſerip- 
tion is requiſite ; nor is it neceſſary that ſlavery ſhould 
be in the blood and family, and immemorial. Therefore the 
law of England is not applicable to the flavery of our 
American colonies, or of other countries. —If the law 
of England would permit the introduction of a ſlave- 
ry commeneing out of England, the rules it preſcribes 
for trying the title to a ſlave would be applicable to 
ſuch a ſlavery ; but they are not ſo ; and from thence it 
is evident that the introduction of ſuch a Mlavery is 
not permitted by the law of England;,— The law of 
England then excludes every flawery not commencing 
in Engla ud, every Mavery though commencing there 
net being antient and immemorial. Villenage is 
the only ſiavery which can poſlibly anſwer to ſuch 
a deſcription; and That has been long expired by 
the deaths and emancipations of all thoſe who were 
once the objects of it. Conſequently there is now no 
{lavery, which can be lawful in England, until the 
Legiſlature ſtall interpoſe its authority to make it 
ou | 
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Tars is plain, unadorned, and direct reaſoning; it 
wants no aid from the colours of art, or the embelliſh- 
ments of language; it is compoſed of neceſſary infe- 
rences from facts and rules of law, which do not admit 
of contradiction and 1 think, that it muſt be vain to 


attempt ſhaking a ſuperſtructure raiſed on ſuch ſolid 
foundations, | 


- As to the other arguments I have to adduce againſt 


the revival of domeſtic ſlavery, I do confeſs that they 


24. Argu- 
ment againſt 
a new ſlavery 
from the fact 
of there ne- 
ver having 
been any ſla- 
very but vil- 
lenage, and 
trum the ex- 
tinction of 


that ſlavery, 


are leſs powerful, being merely preſumptive. 


But 
then I muſt add, that they are ſtrong and violent 
preſumptions; ſuch as furniſh more certain grounds 


of judicial deciſion, than are to be had in many of 


the caſes which become the ſubjects of legal con- 
troverſy. For 


zdly, LINE that the law of England will not per- 
mit a new ſlavery, from the fact of there never yet 
having been any ſlavery but villenage, and from the 
actual extinction of that an ient ſlavery, If a new ſlave- 
ry could have lawfully commenced here, or lawfully 
have been introduced from a foreign country, is there 
the moſt remote probability, that in the courſe of ſo 
many centuries a new ſlavery ſhould never have ariſen ? 
If a neau race of ſlaves could have been introduced un- 
der the denomination of villeins, if a neo ſlavery 
could have been from time to time engrafted on the 
ancient ſtock, would the laws of villenage have once 
become 
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become obſolete for want of objects, or would not a 
ſucceſſive ſupply of ſlaves have continued their opera- 
tion to the preſent times? But notwithſtanding the 
vaſt extent of our commercial connections, the fact 
is confeſſedly otherwiſe. The antient ſlavery has 
once expired ; neither natives nor foreigners have yet 
ſucceeded in the introduction of a new flavery ; 
and from thence the ſtrongeſt preſumption ariſes, 


that the law of England doth not permit ſuch an 
introduction. 


zZzdͤly, I ins1sT, that the unlawfulneſs of introducing 
a new ſlavery into England, from our American colonies 
or any other country, is deducible from the rules of the 
Engliſh law concerning contracts of ſervice, The 
law of England will not permit any man to enſlave 
Himſelf by contract. The utmoſt, which our law allows, 
is a contract to ſerve for life; and ſome perhaps may 
even doubt the validity of ſuch a contraQ, there being 
no determined caſes directly affirming it's lawfulneſs. 
In the reign of Henry the fourth (g), there is a caſe 
of debt brought by a ſervant againf the maſter's exe- 
cutors, on a retainer to ſerve for term of life in peace 
and war for one hundred ſhillings a year; but it was 
held, that debt did not lie for want of a ſpecialty ; 
Which, as was agreed, would not have been neceſſary in 
the caſe of a common laborer's ſalary, becauſe, as the 


g) 2. H. 4. 14. 
caſe 


/ 
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caſe is explained by Brooke in abridging it, the latter 
is bound to ſerve by ſtatute. (5). This caſe fs the only 
one I can find, in which a contract to ſerve for life is 

mentioned; and even in this caſe, there is no judicial 
deciſion on the force of it. Nor did the nature of the 
caſe require any opinion upon ſuch a contract; the 
action not being to eſtabliſh the contract againſt the 
ſervant, but to enforce payment againſt the maſter's 
executors for atrears of ſalary in reſpect of ſervice 
actually performed; and therefore this caſe will ſcarce 
bear any inference in favor of a contract to ſerve for 
life. Certain alſo it is, that a ſervice for life in Eng- 
land is not uſual, except in the caſe of a military per- 
ſon; whoſe ſervice, though in effect for life, is rather ſo 
by the operation of the yearly acts for regulating the ar- 
my, and of the perpetual act for governing the navy, than 
in conſequence of any expreſs agreement. However, 
I do not mean abſolutely to deny the lawfulneſs of 
agreeing to ſerve for life; nor will the inferences I 
ſhall draw from the rules of law concerning ſervitude 
by contract, be in the leaſt affected by admitting fuch 
agreements to be lawful. The law of England may 
perhaps give effect to a contract of ſervice for life; 
but that is the ze plus ultra of ſervitude by contract in 
England. It will not allow the ſervant to inveſt the 
maſter with an arbitrary power of correcting im- 
priſoning (:) or alienating him; it will not permit 


(6) Bro. Abr. Dett. 53. | 
(i) Lord Hobart ſays, the body of a freeman cannot be made ſulject 
te 
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him to renounce the capacity of acquiring and enjoying 


property, or to tranſmit a contract of ſervice to his 
iſſue (4). In other words, it will not permit the ſer- 
vant to incorporate into his contract the ingredients 
of ſlavery, And why 1s it that the law of England 
rejects a contract of ſlavery? The only reaſon to be 
aſſigned is, that the law of England, acknowledging 
only the antjent ſlavery which is now expired, will not 
allow the introduction of a neo ſpecies, even though 
founded on conſent of the party. The ſame reaſon 
operates with double force againſt a new ſlavery 
founded on captivity in war, and introduced from 
another country, Will the law of England condemn 
2 mew flavery commencing by con/ent of the party, 


and at the ſame time approve of one founded on force, 


and moſt probably on oppreſſion alſo? Will the law 
of England invalidate a mew flavery commencing in 
his country, when the title to the ſlavery may be fairly 
examined; and at the ſame time give effect to a new 
ſlavery introduced from another country, when diſ- 
proof of the ſlavery muſt generally be impoſſible ? 


to diſtreſi or impriſonment by contra®?, but only by judgment, Hob. 61.—- 
1 ſhall have occaſion to make uſe of this authority again in a ſub- 
ſequent part of this argument. 

(4) Mr. Molloy thinks, that ſervants may 3 to ſerve for 
life; but then he adds, but at this day there is no contract of the anceſto- 
can oblige his poſterity to an hereditary ſervice; nor can ſuch as accept 
thoſe ſervants exerciſe the ancient right or dominion over them, no not 


fo much as to uſe an extraerdinary rigour, without ſubjecting them- 
ſilves to the law. Moll. de jur. marit, Iſt. ed. b. 3. c. 1. ſ. 7. p. 388. 
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This would be rejecting and receiving a new ſlavery 
at the ſame moment; rejecting ſlavery the leaſt odious, 
receiving ſlavery the mo/? odious : and by ſuch an incon- 
ſiſtency, the wiſdom and juſtice of the Engliſh law 
would be compleatly diſhonoured. Nor will this 
reaſoning be weakened by obſerving that our law per- 
mitted villenage, which was a flavery confeſſed to 


_ originate from force and captivity in war; becauſe 


that was a ſlavery coeval with the firſt formation of the 
Engliſh conſtitution, and conſequently had a commence. 
ment here prior to the eſtabliſhment of thoſe rules which 
the common law furniſhes againſt ſlavery by contract. 


Havix thus explained the three great arguments 
which I oppoſe to the introduction of domeſtick ſlavery 
from our American colonies, or any foreign country, 
it is now proper to enquire how far the ſubject is af- 
fected by the caſes and judicial deciſions ſince 


or juſt before the extinction of villenage, 


TE firſt caſe on the ſubject is one mentioned in 
Mr. Ruſhworth's Hifforical Collections (J); and it is 
there ſaid, that in the eleventh of Elizaberh, one Cart- 
evright brought a flave from Ruſſia, and would ſcourge 


Sim; for which he was queſtioned ; and it was reſolved, 


that England was too pure an air for a flave to breathe in. 


In order to judge what degree of credit is due to the 


(7) Ruſhw. v. 2. p. 468, 


repre- 


1 


 Fepreſentation of this caſe, it will be proper to ſtate 
from whom Mr. Ruſhworth reports it. In 1637, there 
was a proceeding by information in the Star-Chamber 
againſt the famous John Lilburne, for printing and pub- 
liſhing a libel; and for his contempt in refuſing to anſwer 
interrogatories, he was by order of the court impriſoned 
till he ſhould anſwer, and alſo whipped, pilloried, 
and fined. His impriſonment continued till 1640, 
When the Long Parliament began. He was then re- 
leaſed, and the Houſe of Commons impeached the 
Judges of the Star-chamber for their proceedings 
againſt Lilburne. In ſpeaking to this impeachment, 
the managers of the Commons cited the caſe of the 
Ruſſian ſlave. Therefore the truth of the caſe doth 
not depend upon John Lilburne's aſſertion, as the 
learned Obſerver on the Antient Statutes () ſeems to 
apprehend ; but reſts upon the credit due to the ma- 
nagers of the Commons. When this is conſidered, and 
that the year of the reign in which the caſe happened 
is mentioned; with the name of the perſon who brought 
the ſlave into England ; that not above 72 or 73 years 
had intervened between the fact and the relation of 
it ; and alſo that the cafe could not be ſuppoſed to 
have any influence on the fate of the impeachment 
againſt the judges ; I ſee no great objection to a be- 
lief of the caſe, If the account of it is true, the 
plain inference from it is, that the ſlave was become 
free by his arrival in England. Any other conſtruc- 
ton renders the caſe unintelligible, becauſe ſcourging, 


(#**) Barr, Obſery, on Ant, Stat. 2d edit, p. 241, 
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or even correction of a ſeverer kind, was allowed by 
the law of England to the lord in the puniſhment of 
his villein ; and conſequently, if our law had recog- 


nized the Ruſſian ſlave, his maſter wculd have been 
juſtified in ſcourging him. 


Tas firſt caſe in our printed Reports is that of Butt# 
againſt Penny (u), which is ſaid to have been adjudged 
by the court of King's Bench in Trinity term 29th 
of Charles the ſecond. It was an action of rover 
for 10 (o) negroes ; and there was a ſpecial verdict, 
finding, that the negroes were infidels, ſubjects to 
an infidel prince, and uſually bought and fold in 
Lidia as merchandize by the cuſtom amongſt 
merchants, and that the plaintiff had bought them, 


and was in poſſeſſion of them; and that the defen- 


dant took them out of his poſſeſſion. The court 
held, that negroes being uſually bought and ſold among ſt 
merchants in India, and being infidels [p), there 
( 2 Lev. 201. & 3. Keb. 785, See Hill, 29. Cha, II, B. R. 
rot, 1116. 

(%) According to Levinz, the action was for 100 negroes but 
it is a miſtake, the record only mentioning 10. 

(p) According to this feaſoning, it is lawful to have an infidel 


fave, but not a Chriſtian one, This diſtinction, between perſons 


ef oppoſite petſuaſions in religion, is very antient, Amongſt the 
Jews, the condition of the Hebrew ſlave had many advantages over 
that of a ſlave of foreign extraction. (See ſect. 37, of the Diſſerta- 
tion on ſlavery prefixed to Potgieſſer. Jur. Germ, de Stat. Serv.) 
Formerly too the Mahometans pretended, that their religion did not 
allow them to enſlave ſuch as ſhould embrace it; but, as Bodin ſays, 


might 


| no 

might be a property in them ſufficient to maintain the 
action; and it is ſaid that judgment nif was given 
for the plaintiff, but that on the prayer of the 
counſel for the defendant to be further heard in the 
caſe, time was given till the next term. In this way 
our Reporters ſtate the caſe; and if nothing fur- 
ther appeared, it might be cited as an authority, 
though a very feeble one, to ſhew that the maſter's 

property in his negro ſlaves continues after their ar- 
rival in England, and conſequently that the negroes 
are not emancipated by being brought here, But 
having a ſuſpicion of ſome defect in the ſtate of the 
caſe, I deſired an examination of the 10% (5); and 
according to the account of it given to me, though 
the declaration 1s for negroes generally i in London, 
without any mention of foreign parts, yet from the 
ſpecial verdi& it appears, that the action was really 
brought to recover the value of negroes, of which the 
plaintiff had been poſſeſſed, not in England, but in 
India, Therefore this caſe would prove nothing 


the dpinion was little attended to in practice. (See Bodin. de 
Republica, lib, 7, cap. 5. de imperio ſervili.) A like diſtinction 
was made in very ealy times amongſt Chriſtians and the author 
ef the Mirroir in one place expreiigs himſelf, ag if the diſtinction 
had been adopted by the law of England. (See the Mirr. c. 2, 
{. 28.) But our other antient writers do not take the leaſt notice of 
ſech a diſtinftion; ner do I find it once mentioned in the 
year-books, which are therefore ſtrong preſumptive evidence 
againſt the reception of it in our courts of juſtice as lazv, 
however the opinion may have prevailed among divines and 
ethers in ſpeculat;oy, See Barr. Obſerv. Ant, Stat, 2d edit, p. 239. 
C7) The roll was examined for me by a friend. 
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in favour of ſlavery in England, even if it had 
received the court's judgment, which it never 
did, there being only an ulterius conſilium on the 
roll. 


Tae next caſe of trouver was between Gelly and 
Clæve in the Common Pleas, and was adjudged in 
Michaelmas term th of William and Mary. In the 
Report of this caſe (7), the court is ſaid to have 
held, that trover will lie for a negro boy, becauſe 
negroes are heatheus ; and therefore a man may have 
property in them, and the court without averment will 
take notice that they are heathens. On examma- 
tion of the roll (5), I find that the action was brought 
for various articles of merchandize as well as the ne- 
gro ; and I ſuſpect, that in this caſe, as well as the 
former one, of Butts and Penny, the action was for 
a negro in Arerica ; but the declaration being laid ge- 
nerally, and there being no ſpecial verdict, it is now 
too late to aſcertain the fact. I will therefore ſup- 
poſe the action to have been for a negro in England, 
and admit that it tends to ſhew the lawfulneſs of having | 
negro ſlaves in England. But then if the caſe is to 
be underſtood in this ſenſe, I ſay that the caſe appears 
to have been adjudged without ſolemn argument; that 
there is no reaſoning in the report of this caſe to im- 
peach the principles of law, on which I have argued 


| (r) 1. L. Raym. 147. 
(5) See Trin. 5 W. & M. C. B. Roll, nꝰ. 405. 


againſt 
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againſt the revival of ſlavery in England ; that unteſy 
thoſe principles can be controverted with ſucceſs, i; 
will be impoſſible tq ſuſtain the authority of ſuch 2 
caſe ; and further, that it ſtands contradicted by 2 
ſubſequent caſe, in which the queſtion of ſlavery came 
direct y before the court. 


Tux only other reported caſe of trowver is that of 
Smith againſt Gould, which was adjudged Mich. 4 Ann 
in the King's Bench, In zrover (:) for ſeveral things, 
and among the ref for a negro, net guilty was pleaded, 
and there was a verdict for the plaintiff with /evergl 
damages, zol. being given for the negro ; and after 
argument on a motion in arreſt of judgment, the court 
held, that zrower did not lie for a negro. If in this 
caſe the action was for a negro in England, the judg- 
ment in it ĩs a direct contradiction to the caſe of Gelly 
and Cliue. But I am inclined to think, that in this, as 
well as in the former caſes of trover, the negroes for 
which the actions were brought, were not in England; 
and that in all of them the queſtion was ut on the law- 
fulneſs of having negro ſlaves in E:g/and, but merely 
whether trover was the proper kind of action for reco- 
vering the value of a negro unlawfully detained from 
the owner in America and India. The things for which 
trover in general lies, are thoſe in which the owner has 
an abſolute property, without limitation on the uſe of 
them ; whereas the maſter's power over the ſlave doth not 


(7) Salk. 666,—Sce alſo, 1. E. Raym. 147. 


extend 
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extend to his life, and conſequently the maſter's pro, 

in the ſlave is in ſome degree ualiſed and limited, 
] am willing to ſuppoſe, that the caſes of trower were de, 
termined on this diſtinction, and therefore I will not in- 
fiſt upon any benefit from them in argument; though 
the laſt of them, if it will bear any material inference, 
js certainly an authority againſt ſlavery in England, 


Tn next caſe I ſhall ſtate is a judgment by the King's 
Bench in Hillary 8th and gth of William the 3d. Tig 
vi et armis was brought by Chamberlain (u) againſt 
Harvey, for taking a negro of the value of 100l. and 
by the ſpecial verdi& it appears, that the negro for 
which the plaintiff ſued, had been brought from Bar. 
badoes into England, and was here baptized without 
the plaintiff*s conſent ; and at the time when the treſ- 
paſs was alledged, was in the defendant's ſervice, and 
had 61. a year for wages. In the argument of this caſe, 
three queſtions were made. One was, whether the facts 
in the verdict ſufficiently ſhewed that the plaintiff had 
ever had a veſted property in the negro (x): another 
was, whether that property was not deveſted by bring- 
ing the negro into England : and the third was, whe- 
ther rre/po/s for taking a man of the value of 1001. 
was the proper action. After ſeveral arguments, the 


- (z) 1 L. Raym. 146. Carth. 396. et 5 Mod. 186. 
a (x) The facts, which occaſioned this queſtion, I have omitted 
in the ſtate of the caſe; becauſe they are not material to the 
| TO of flavery in England. 


court 


E 

tourt gave judgment againſt the plaintiff. But I de 
confeſs, that in the Reports we have of the caſe, no opi- 
nion on the great queſtion of ſlavery is mentioned; it 
becoming unneceſſary to declare one, as the court held, 
that the action ſhould have been an action to recover da- 
mages for the bg of the /zrwice, and not to recover the 
valve of the ſlave. Of this caſe, therefore, I ſhall 
not attempt to avail myſelf, 


Bur the next caſe, which was an action of indebi- 
tatus aſſumpfit in the King s Bench by Smith againſt 
Browne and Coauper (x), is more to the purpoſe, The 
plaintiff declared for 201. for a negro ſold by him 
to the defendants in London; » and on motion in arreſ? 
of judgment, the court held, that the plaintiff ſhould have 
averted in the declaration, that the negro at the time of 
the ſale auas in Virginia, and that negroes by the laws and 
| faatutes of Virginia are ſaleatle (y). In theſe words there 
is a dire opinion againſt the ſlavery of negroes in 
England: for if it was lawful, the negro would 
have been ſaleable and transferrable here, as well as 
in Virginia; and ſtating that the negro at the time 


(x) 1. Salk. 666. The caſe is not- reported in any other 
book ; and in Salkeld the time when the caſe was determined 
is omitted, But it appears to have been in the King's Bench, 
dy the mention of Lord Ch. J. Holt and Mr. ]. Powell. 
The Reporter adds, that the court directed, that the 
plaintiff ſhould mend his declaration. But after verdi& it cannot 
ſurely be the practice to permit ſo eſſential an amendment; and 
therefore the Reporter muſt have miſunderſtood the court's direction. 
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bf the ſale was in Virginia, could not have been 
eſſential to the ſufficiency of the declaration, But the 
influence of this caſe en the queſtion of ſlavery, is not 
by mere inference from the court's opinion on the 
plaintiff's mode of declaring in his action. The lan- 
guage of the judges, in giving that opinion, is remark- 
ably ſtrong againſt the ſlavery of negroes, and every 
other new ſlavery attempted to be introduced into 
England. Mr. Juſtice Powell ſays; In à villein rhe 
bavner has a property; the willein is an inheritance ; but 
the law tales no notice of a negro, Lord Chief Juſtice 
Holt is ſtill more explitit ; for he ſays; that one may 
be a willtin in England; but that as ſoon as a negro 


tomes into E „gland, Be becomes free. The words of 


theſe tivo great judges contain the whole of the pro- 
poſition, for which I am contending. They admit 
property in the villein; they deny property in the ne- 
gro. They aſſent to the old ſlavery of the villein; 


they difallow the new flavery of the negro, 


I BxG leave to mention one other caſe, chiefly 


for the ſake of introducing a ſtrong expreſſion of 


the late Lord Chancellor Northington, It is the Caſe 
of Hanley and Harvey, which was determined in 
Chancery ſome time in March 1762. The queſtion 

was between a negro and his former maſter, who 
claimed the benefit of a donatio mortis cauſã made to 
the negto by-.a lady, on whom he had attended as 
ſervant for ſeveral years by the permiſſion of his 


nafter; Lord Northington, as I' am informed by 2 


friend 


i 

friend. who was preſent at the hearing of the cauſe, 
diſallowed the maſter's claim with great warmth, and 
pave coſts to the negro. He particularly ſaid, 4s 
ſoon as a man puts foot on Engliſh ground, he is free: a 
negro may maintain an action againſt his maſter for 
ill uſage, and may have à habeas corpus, if reſtrained of 
his liberty (⁊). 


Havinc obſerved upon all the caſes, in which there 
is any thing to be found relative to the preſent law- 
fulneſs of flavery in England ; it is time to conſider 
the force of the ſeveral objections, which are likely 
to be made, as well to the inferences I have drawn 
from the determined caſes, as to the general doe- 
trine I have been urging. 


(z) In the above enumeration of caſes, I have omitted one, which 
was Sir Themas Grantham's caſe in the Common-Pleas, Hillary 2 & 3. 
Jam. 2. Being ſhort, I ſhall give it in the words of the Report, 
He bought a monſter in the Indies, wwhich wvas a man of that country, 
abo had the ſhape of a child growing out of bis breaſt as an excreſcency 
all but his bead, This man be brought hither, and expoſed to the fight 
of the people for profit. The Indian turns Chriſtian and wwas baptized, 
and was detained from his maſter, woho brought a homine replegiando. 
The ſheriff returned, that he had replevied the body ; but doth not ſay 
ebe body in which Sir Thomas claimed a property; whereupon he Tas 
ordered to amend bis return, and then the court of Common Pleas bailed 
bim. 3 Mod, 120.—lt doth not appear, that the return was ever 


Objections 
likely to be 
made to the 
arguments 
againſt the 
preſent law- 
fulneſs of 
ſlavery in 
England, 
ſtated and 
anſwered. 


argued, or that the court gave any opinion on this caſe; and 


therefore pothing can be inferred from it. 


i 1. Ir 


[ 6 ] 
"i. IF may be aſked, Why it is that the” law 
ſhould permit the ancient ſlavery of the willein, and 
yet difallow a flavery of modern commencement ? 


Io this J anſwer, that willenage ſprung up amongſt 
gur anceſtors in the early and barbarous ſtate of ſo- 
ciety ; that afterwards more humane cuſtoms and 
wiſer opinions prevailed, and by their influence rules 
were eſtabliſhed for checking the progreſs of flavery ; 
and that it was thought moſt prudent to effect this 
great object, not inſtantancouſiy by declaring every 
ſlavery unlawful, but gradually by excludin g a new 
race of ſlaves, and encouraging the voluntary eman- 
cipation of the ancient race. It would have ſeemed 
an arbitrary exertion of power, by a retroſpective 
law to have annihilated property, which, however 
incanvenients was already veſted by lawful means; 
but it was policy without injuſtice to reſtrain future 
acquiſitions of it. | 8 


2. Ir may be ſaid, that as there is nothing to hin- 
der perſons of free condition from becoming ſlaves by 
acknowledging themſelves to be villeins, therefore a 
new ſlavery 1s not contrary to law. | 


Tur force of this objection ariſes from a ſuppoſition, 
that confeſſion or acknowledgment of villenage is a legal 
mode of creating ſlavery; but on examining the nature 
of the acknow/edgment, it will be evident, that the law 

| LS Joch 


(1 
doth not permit villenage to be acknowledged for any 
ſuch purpoſe. The term itſelf i Hee 8 ſomething widely 
different from creation; the acknowſedgment, or confeſſion of 
a thing, implying that the thing acknowledged or cons 
feſſed has a previous exiſtence z 


as well as civil, the law intends that no man will con- 
feſs an untruth to his own dif vantage, and therefore 
never requires proof of that & hich is admitted to be 
true by the perſon intereſted to deny it. Beſides, it is 
not allowable to inſtitute a proceeding for the avouwved 
and dir? purpoſe of acknowledging villenage ; for the 
law will not allow the confeſſion of it to be received, except 
where villenage is alledged in an ad verſe way; that 1s, on- 
ly(a) when villenage was pleaded by the lord againſt one 
whom he claimed as his villein; or by the villein ag inf 
ſtrangers, in order to excuſe himſelf from defending ac- 
tions to which his lord only was the proper party; or when 
one villein was produced to prove villenage againſt another 
of the /ame blood who denied the llavery. If the actnoau- 
ledg ment had been permitted as a creation of ſlavery, would 
the law have required that the confeſſion ſhould be 
| made in a mode ſo indire and circuitous as a ſuit pro- 
feſſedly commenced for a d; ifferent purpoſe? If confeſſion 
is a creation of ſlavery, it certainly muſt be deemed a crea- 
tion by conſent ; ; but if confeſſion had been adopted as 
a woluntary creation of ſlavery, would the law have 
reſtrained the courts of juſtice from receiving confeſſion, 
except in an adverſe way? If confeſſion had been al- 


(a) Co, Litt, 122. b. 


12 lowed 


id in all caſes, criminal ; 
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lowed as 3 mode of creating ſlavery, would the Taw have 
received the confeſſion of one perſon as good evidence 


of ſlavery in another of the /ame blood, merely becauſe 
they were deſcended from the ſame common anceſtor ? 


This Ja, circumſtance is of itſelf decifive, becauſe it 
nec;ſſarily implied, that a {lavery confeſſed was a flavery 
by deſcent, 


On a conſideration of theſe circumſtances attending 
the acknowledgment of villenage, I think it impoſſible 
to doubt its being merely a cogfeſion of that antiquity 
in the ſlavery, which was otherwiſe neceſſary to be 
proved. But if a doubt can be entertained, the opi- 
nions of the greateſt lawyers may be produced to remove 
it, and to ſhew that, in conſideration of law, the perſon 
confiſing was a villein by de/cent and in blood. In the 
year-book of 43. E. 3 (5). it is laid down as a general 
rule, that when ene claims any man as his willein, it ſpall be 
intended always that he is his willein by reaſon of ftuck, 
Lord Chief Juftice Hobart conſiders villenage by con- 


feſſion in this way, and ſays (c), the cor feſſion in the 


court of record is not ſo much à creation, as it is in ſup- 
poſal of law a diclaration of rightful villenage before, as 
a confeſſion in other actions. Mr. Serjeant Rolle too, in 
his Abridgment, when he is writing on villenage by ac- 
knowledgment, uſes very ſtrong words to the ſame effect. 
He ſays in one place (4), it ſeems intended that tith is 


(5) 43. E. 3. 4. 
(c) Hob. 99. 
(4) 2. Ro, Abr. 732. pl. 6. 


$1 

is made that he fheuld be a willein by deſcent ; and in anos 
ther place (e), it ſeems intended that title is made by 
preſcription, wherefore the iſſue ſhould alſo be villeins, 
The only inſtance I can find of a nativo habendo, founded 
on a previous acknowledgment of villenage,is a ſtrong 
authority to the ſame purpoſe. In the igthof Edward 2. / 
the dean and chapter of London brought a writ of 
neiſiy to recover a villein, and concluded their decla. 
ration with mentioning his acknowledgment of the 
villenage on a former occaſion, inſtead of producing 
their uit, or witneſſes, as was neceſſary when the vil - 
lenage had not been confeſſed : but notwithſtanding the 
acknowledgment, the plaintiffs alledged a „Ein of the 
villein with les, or receipt of profits from him, in 
the uſual manner. This caſe is another proof, that a 
ſeixin previous to the acknowledgment was the real foun- 
dation of the lord's claim, and that the acknowledg- 
ment was merely uſed to e the villein from conteſting 
a fact which had been before ſolemnly conſeſſed. How- 
ever, I do admit, that under the fo: of acknowledg- 
ment there was a poſſibility of colluſively creating ſlavery; 
but this was not practicable without the concurrence of 
the perſon himſelf who was to be the ſufferer by the 
fraud; and it was not probable that many perſons ſhould 
be found fo baſe in mind, ſo falſe to themſelves, as to ſell 
themſelves and their poſterity, and to renounce the com- 

mon protection and benefit of the law for à bare mainte+ 


(e) 2. Ro. Abr. 732. pl. 8. 
(J) Fitzh, Abr. Villenage 34. 


nance, 
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nance, which, by the wiſe proviſion of the law in this coun. 
try, may always be had by the moſt needy and diftreſſed, 
on terms infinitely leſs ignoble and ſevere. It ſhould alſo 
be remembered, that ſuch a colluſion could ſcarce be 
 quholly prevented, ſo long as any of the real and un- 
manumitted deſcendants from the antient villeins remained ; 
hecauſe there would have been the ſame poſſibility of 
defrauding the law on the actual trial of villenage, as 
by a previous acknowledgment, Beſides, if colluſions 
of this ſort had ever become frequent, the Legiſlature 
might have prevented their effect by an extraordinary 
remedy. It ſeems, that antiently ſuch frauds were 
ſometimes practiſed; and that free perſons, in order to 
evade the trial of actions brought againſt them, alledged 
that they were villeins to a ſtranger to the ſuit, which, 

on account of the great improbability that a confeſſion ſo 
diſadvantageous ſhould be void of truth, was a plea the 
common law did not ſuffer the plaintiff to deny. But 
a remedy was ſoon applied, and the ſtatute of (g) 37. 

E. z. was made, giving to the plaintiff a liberty of 
conteſting ſuch an allegation of villenage. If in theſe 
times it ſhould be endeavoured to revive domeſtic ſlavery 
in England, by a like fraudulent confeſſion « of villenage, 
ſurely ſo unworthy an attempt, ſo groſs an evaſion of 
the law, would excite in this court the ſtrongeſt diſap- 
probagzon and reſentment, and from parliament would 
receive an immediate and effectual remedy ; I mean, 
a law declaring 255 villenage, as 15 moſt notoriouſly the 


(s) 37» E. 3. C. 76, 


fact, 


{ 65 3 


fact, has been long expired for want of rea/ objects, 
and therefore making void all precedent confeſſions of 
it, and prohibiting the courts of juſtice from recording 
4 confeſſion of villenage in future. 


3: Ir may be ohjected, that though it is not ufual in 
the wars between Chriſtian powers to enſlave priſoners, 
yet that ſome nations, particularly the ſeveral ſtates on 
the coaſt of Barbary, till adhere to that inhuman prac- 
tice; and that in caſe of our being at war with them, 
the law of nations would juſtify our king in retaliating ; 
and conſequently, that the law of England has not ex- 
cluded the poſſibility of introducing a new ſlavery, as 

the arguments againſt it ſuppoſe, 


Bur this objection may be eaſily anſwered; for if 
the arguments againſt a new flavery in England are well 
founded, they reach the 4ing as well as his ſubjed@s. 
If it has been at all tinges the policy of the law 
of England not to recognize any ſlavery but the antient 
one of the villein, which is now expired ; we cannot 
conſiſtently attribute to the executive power a preroga- 
tive of rendering that policy ineffectual. It is true, that 
the law of nations may give a right of retaliating on an 
enemy, who enſlaves his captives in war; but] then the 
exerciſe of this right may be prevented or limited by the 
law of any particular country. A writer of eminence (5) 


on the law of zatic;, has a paſſage very applicable to 


(5) Rutherf, Inſt. Nat, L. v. 2. p. 576. 


this 
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this ſubject. His words are, IF the civil law of any pets 
tion does not allow of ſlavery, priſoners of war who are 
taken by that nation cannot be made ſlaves. He is juſti- 
fied in his obſervation not only by the reaſon of the 
thing, but by the practice of ſome nations, where ſla- 
very is as unlawful as it is in England. The Dutch (i) 
when at war with the Algerines, Tuniſians, or Tripo- 
litans, make no ſcruple of retaliating on their enemies ; 
but ſlavery not being lawful in their European do- 
minions, they have uſually ſold their priſoners of war 
as ſlaves in Spain, where ſlavery 1s ftill permitted. 
To this example I have only to add, that I do not know 
an inſtance, in which a prerogative of having captive 
Slaves in England has ever been aſſumed by the crown 
and it being alſo the policy of our law not to admit a 
new ſlavery, there appears neither reaſon nor fact to 
ſuppoſe the exiſtence of a royal prerogative to intro- 
duce it. | 


(i) Quia ipſa ſervitus inter Chriſtianat fer exolevit, ef quogue 
non utimur in boſtes captos, Poſſumus tamen, i ita placeat, imo 
wiimur quandoque ad ver ſur eos, qui in nos utuntur. Quare et Belge 
ques Algerienſes, Tunitanos, Tripolenſes in Oceano aut Mari Medi- 
terranes capiunt, ſolent in ſervitutem Hiſpanis wendere, nam ipfs 
Belge ſervos non babent, niſi Afia Aﬀrics et Americd, Quin 
anno 1661, Ordines Generales Admiralio ſuo mandärunt, pirates 
captos in ſervitutem vunderet. Idemque obſervatum eſt anno 1664. 
Bynkerſtioelc Quaſt, Jur. Publ, lib, 3, cap. 3. | 


4. Amor RIA 
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2. AxOTHER objection will be, that there are En- 
plith acts of parliament, which give a ſanction to the ſla- 
very of negroes; and therefore that it is now lawful, 
whatever it might be axtecedently to thoſe ſtatutes. 


THe ſtatutes in favour of this objection are the 
5 Geo. 2. c. 7. (4), which makes negroes in America 
liable to all debts, ſimple- contract as well as ſpecialty, 
and the ſtatutes regulating the African trade, par- 
ticularly the 32. Geo. 2. c. 31. which in the preamble 
recites, that the trade to Africa is advantageous to Great 
Britain, and neceſſary for ſupplying it's colonies with 
negroes. But the utmeſt which can be ſaid of theſe 
ſtatutes, is, that they impliealy authorize the ſlavery 
of negroes in America; and it would be a ſtrange thing 
to ſay, that permitting ſlavery there, includes a per- 
miſſion of ſlavery here, By an unhappy concurrence 
of circumſtances, the ſlavery of negroes is thought to 
have become neceſſary in America; and therefore in 
America our Legiſlature has permitted the ſlavery of ne- 
groes. But the flayery of negroes is unneceſſary in 
England, and therefore the Legiſlature has not extended 
the permiſſion of it to England; and not having done 
ſo, how can this court be warranted to make ſuch an 
extenſion ? 


5. THe ſlavery of negroes being admitted to be 
lawful zo in America, however queſtionable it's u 


Y 5 6. 2. c. 7. 1. 4. 
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introduction there might be, it may be urged, that the 


lex leci ought to prevail, and that the maſter's property 
in the negro as a ſlave having had a lawful commence- 
zent in America, cannot be juſtly varied by bringing 


kim into England; 


I sn&LL anſwer this objection by explaining the 
limitation, under which the /zx loci ought always to be 
received, It is a general rule (/), that the lex lect 


ſhall not prevail, if great incenveniencies will enſue from 


giving effect to it. Now I apprehend, that no inſtance 
can be mentioned, in which an application of the 
lex laci would be more inconvenient, than in the caſe 
of ſlavery, It muſt be agreed, that where the lex loci 
cannot have effect without introducing the thing 
prohibited in a degree either as great, or nearly as 
great, as if there was no prohibition, there the 
great inconvenience would enſue from regarding 
the lex leci, and conſequently it ought not to pre- 
vail. Indeed, by receiving it in a caſe fo circum- 
ſtanced, the end of a prohibition would be fruſ- 
trated, either entirely or in a very great degree; and 
ſo the prohibition of things the moſt pernicious in 
their tendency, would become vain and fruitleſs. And 
What greater inconveniencies Can We 1magine, than thoſe, 
which would neceſſarily reſult from ſuch an unlimit- 
ed facrifice of the municipal law to the law of a foreign 


(!) See the chapter de confliFu legum diverſarum in diverſis im- 
#2743, in Huber, Prælect. p. 538, . 
COUns 
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country? I will now apply this general doctrine 
to the particular caſe of our own law concerning 
flavery. Our law prohibits the commencement of do- 
meſtic ſlavery in Erglant, becauſe it diſapproves of 
ſlavery, and conſiders it's operation as dangerous 
and deſtructive to the whole community. But would 
not this prohibition be ai ineffectual, if ſlavery 
could be introduced from a foreign country? In the 
courſe of time, though perhaps in a progreſs leſs ra- 
pid, would not domeſtic flavery become as general, 
and be as compleatly revived in England by intro- 
duction from our colonies and from foreign coun- 
tries, as if it was permitted to revive by commence- 
ment here? and would not the ſame inconvenien- 
cies follow? To prevent the revival of domeſtic 
ſlavery efeaually, it's introduction muſt be reſiſted 
univerſally, without regard to the place of it's com- 
* mencement ; and therefore in the inſtance of ſlavery, 
the lex loci muſt yield to the municipal law. From 
the fat of there never yet having been any flavery 
in this country except the c and zow expired one of 
willlenage, it is evident, that hitherto our law has 
uniformly controlled the lex loci in this reſpect; and 
ſo long as the ſame policy of excluding ſlavery is re- 
tained by the law of England, it ut continue in- 
titled to the /ame preference, Nor let it be thought a 
peculiar want of complaiſance in the law of England, 
that, diſregarding the lex loci in the caſe of ſlaves, it 


gives immediate and entire liberty to them, when they 
are brought here from another country, Moſt of the 
1 other 


L. 3 
other European ſtates, in which ſlavery is diſcoun- 
tenanced, have adopted a like policy. 


. In Scotland domeſtic ſlavery is (m) unknown, except fo 
far as regards the (a) coal-hewers and ſalt- makers, whoſe 
condition, it muſt be confeſſed, bears ſome reſemblance 
to ſlavery; becauſe all who have once acted in either 
Gf theſe capacities, are compellable to ſerve, and fixed 
to their reſpective places of employment during life. 


But with this ſingle exception, there is not the leaſt veſ- 


tige of ſlavery ; and fo jealous is the Scotch law of every 
thing tending to ſlavery, chat it has been held to diſallow 
contracts of ſervice for life, or for a very long term; as, 


for ſixty years (o). However, no particular caſe has yet 


happened, in which it has been neceſſary to decide, whe- 
ther a ſiave of another country acquires freedom on his 
arrival in Scotland. In 1757 this queſtion was depend- 
ing in the court of ſeſſion in the caſe of a negro ; but 


(m) See Crag, Jus Feud, lib, 1. dieges. 11. . 32.—Stair's Inſtit, 
b. 1, t. 2. f. 11, 12. | 

(n) Forb, Inſtit. Part 1. b. 2. t. 3-—Macdoual Inſtit, vol. 1. 
p. 68. | _ f 
( Macdoual. Inſtit. vol. 1. p. 63. But I muſt obſerve, that 
in the caſe relied on by Mr. Macdouzll, the term of ſervice was 
not the only material circumſtance, The contract was between the 
rafters and the crews of ſome fiſh-boats ; the latter binding them 
ſclves for a yearly. allowance to ſerve in their reſpective boats dur- 
ing three times nineteen years, ſo that not one of chem, during all 
chat time, could remote from a particular village, or ſo much as from 


qe beat to another, See Dit, Deciſ. tit, Pactum illicitum, 


the 


1 


the negro happening to die during the pendency of the 
cauſe, the queſtion was not * determined. But when it 
is conſidered, that in the time of Sir Thomas Craig, 
who wrote at leaſt 150 years ago, flavery was even then 
a thing unheard of in Scotland, and that there are no 
laws (y) to regulate ſlavery, one can ſcarce doubt what 
opinion the lords of ſeſſion would have pronounced, if the 
negro's death had not prevented a deciſion, 


Ir; the United Provinces ſlavery having fallen into diſ- 
uſe (7), all their writers agree, that ſlaves from ano· 
ther country become free the moment they enter into 
the Dutch territories (7). The ſame cuſtom prevails 


* Wall, Inſtit. Law of Scotl, chap. on Maſter and Servant. 

72 Sir Thomas Craig, mentioning the Engliſh villenage, 
ſays, —nullus e apud nos &jus uſus, et inauditum nomen, niſi qued non- 
nulla in libro Regiæ Majeſtatis de nativis et ad libertatem proclaman- 
tibus preponantur; quee et ab Anglorum . ſunt recepta, et nun- 
quam in uſum 1 hh daducta. Crag. Jus Feud, lib, 1. dicg, 117. 
ſ. 32. 

(2) Belge ſervos non habent, niſi in Al, Africd et Americd, 
Bynkerſh. Queſt, Jur. Publ, lib, x, c. 3. 

Another great Dutch lawyer adds, Nec cuiguam mortalium nd 
liceat ſcſe venundare, aut alid ratione ſervitutis jure ſemel alteri addi. 
cere, Voet Commentar, ad PandeR, lib. 1. tit. 5. ſ. 3. 

(r) Servitus paulatim ab uſu receſſit, cjuſque namen hodie amm 
nos exolevit ; adeo quidem ut ſervi, qui aliunde buc adducuntur, 
ſimul ac imperii noſtri fines intrarunt, invitis ipſorum dominis ad liber- 
tatem proclamare poſſint : id qued et aliorum Chriſtianorum gentium 


moribus receptum ft. Granewegen de Leg, Abrogat. in Holl 13 


ec. p. 5. 
John Voet, in the place cited in the preceding note, expreſſes 
himſclf to the ſame eſfect. N 


* 


in 


k 
|; 
; 
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jn fome of the neighbouring countries, particularly 
Brabant, and other parts of the /u/rian Netherlands ; 
and Gudelinus, an eminent civilian, who was formerly 
profeſſor of law at Louvain in Brabant, relates from the 
annals of the ſupreme counſel at Mechlin, that in the 
year 15 31, an application for apprehending and ſurren- 
dering a fugitive ſlave from Spain, was on this account 
rejected (5). 


In France the law is particularly explicit againſt re. 
garding the lex loci in the caſe of domeſtic flavery ; and 
though, in ſome of the provinces, a remnant of the 
antient ſlavery is ſtill to be ſeen in the perſons of the 
ſerfs, or gens de main-morte, who are attached to parti- 
cular lands (2), as villeins regardant formerly were in 
England ; yet all the writers on the law of F rance agree, 
that the moment a ſlave arrives there from another coun- 
try he acquires liberty, not in conſequence of any writ- 
ten law, but merely by long uſage having the force of 
law. There are many remarkable inftances in which this 
rule againft the admiſſion of ſlaves from foreign countries 
fas had effect in France. Two are mentioned by (2) 
Bodin; one being the caſe of a foreign merchant who 


, (s) Gudelin, de Jur. Noviff, lib. 1. c. 5, et Vinn. in Inftit, 
lb, 1. tit. 3. p. 32. edit. Heinecc. 

(t) See Inſtit. au Droit Franc. par M. Argou, ed. 1753. lib. 1. 
chap. I. p. 4+ 

Cu) Bodin. de Republic. lib. 1. cap. 5. de imperio herili. See 
ſeveral other inſtances mentioned in the Negro cauſe, in the 13th 
volume of the Cauſes Celebres. 


had 
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had EY a ſlave in Spain, and afterwards carried 
him into France; the other being the caſe of a Spaniſh 
ambaſſador, whoſe ſlave was declared free, notwith- 
ſtanding the high and independent character of the 
flave's owner, This latter cafe has been objected to 
| by ſome writers (av) on the law of nations, who do not 
diſapprove of the general principle on which liberty is 
given to flaves brought from foreign countries, but 
only complain of it's application to the particular caſe 
of an embaſſador. But, on the other hand, Wicque- 
fort (x) blames the States of Holland for not following 
the example of the French, in a caſe which he men- 
tions. After the eſtabliſhment of the French colonies 
in South America, the kings of France thought fit to 
deviate from the ſtritnefs of the antient French law, in 
teſpect to ſlavery, and in them to permit and regulate the 
poſſeſſion of negro ſlaves. The firſt edict for this pur- 
poſe is ſaid to have been one in April 1615, and ano- 
ther was made in May 1685 (y) which is not con- 
fined to negroes, but regulates the general police of 
the French iſlands in America, and is known by the name 
of the Code noir. But notwithſtanding theſe edicts, if 


(wv) Kirchner. de Legat. lib. 2, c. 1. num. 233,and after him 
Bynkerſhock Juge Compet. des Ambaſſad. ed. par Barbeyr, c. 1 5. 
l. 3. 

( Wicquefort's Embaſſador, Engl. ed. p. 268. 

(y) Decifions Nouvelles, par M. Deniſart, tit. Negres.— Deni - 
fart mentions, that the edict of 168 5 is regiſtered with the ſove- 
reign counſel at Domingo, but has never been regiſtered in any of 
the French parliaments, 


negro 
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negro ſlaves werẽ carried from the French Ainerican iſland 
into France, they were intitled to the benefit of the an- 
tient French law, and became free on their arrival in 
France (z). To prevent this conſequence; a third edict 
was made in October 17 16, which permits the bringing 
of negro ſlaves into France from their American iſlands, 
The permiſſion is granted under various reſtrictions; all 
tending to prevent the long continuance of negroes in 
France, to reſtrain their owners from treating them aspro- 
perty whilſt they continue in their mother country, and to 
prevent the importation of fugitive negroes ; and with à 
like view, a royal declaration was made in Dec. 1738 (a), 
containing an expoſition of the edict of 1716, and ſome 


additional proviſions, But the antient law of France 


in favour of ſlaves from another country, {till has effect, 


If the terms of the edit of 1716, and of the declara- 


tion of 1738, are not ſtrictly complied with; or if the 


' Negro is brought from a place; to which they do not 


extend. This appears from two cafes adjudged ſince 
the edict of 1716. In one (5) of them, which hap- 
pened in 1738; a negro had been brought from the 
iſland of Saint Domingo without obſerving the terms 


(] Nouvelles Decifions par M. Deniſart, tit. Negres, ſ. 27, 
(a) M. Deniſart obſerves, that the edict of 1716, and the decla- 

ration of 1738, do not appear to have been ever regiſtered by the 

parliament of Paris, becauſe they are conſidered as contrary to the 

common law of the kingdom, — See his Nouvelles Deciſions, tit. 

Negres. | 

6 See Cauſes Celebres, vol. 13. p. 492. 


of 


im} 


of the edit 1716; and in the other (4), which was de- 


tided ſo late as in the year 1758, a ſlave had been 
brought from the Eaſt Indies, to which the edi& doth 
not extend: and in both theſe caſes the ſlaves were de- 
clared to be free. 


Sve are the examples drawn from the laws and uſa- 
ges of other European countries; and they fully 


evince, that wherever it is the policy to diſcountenance 


ſlavery, a diſregard of the lex loci, in the caſe of fla- 


very, is as well juſtified by general practice, as it is 


really founded on necef/ity. Nor is the juſtice of ſuch 
proceeding leſs evident; for how can it be unjuſt to 
deveft the maſter's property in his ſlave, when he is 


carried into a country, in which, for the wiſeſt and 


moſt humane reaſon, ſuch property is known to be 
prohibited, and conſequently cannot be lawfully intro- 
ducted ? 


6. Ir may be contended, that though the law of Eng- 


land will not receive the negro as a ſlave, yet it may ſuſ- 


pend the ſevere qualities of the ſlavery whilſt the negro 


is in England, and preſerve the maſter's right over him 


in the relation of a ſervant, either by preſuming a con- 
tract for that purpoſe, or, without the aid of ſuch a re- 
finement, by compulſion of law grounded on the con- 
dition of ſlavery in which the negro was previous to 
his arrival here. 


| (4) Nouvelles Deciſions par M. Deniſart, tit, Negres, ſ. 147. 
: + Bur 
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where the flavery will again attach upon the negro. In 


T1 


Bur inſuperable eiFculties occur avainſt madifying 
and qualifying the ſlavery by this ar. ificial refinement, 
In the preſent caſe, at all events fuch' a modification 


cannot be allowable, becauſe in the return, the maſter 


claims the benefit of the relation between him and the 
negro in the full extent of the original ſlavery. But 
for the ſake of ſhewing the futility of the argument of 
modification, and in order to prevent a future attempt 
in the maſters of negroes to avail themſelves of it, I 
will try its force. 


As to the preſuming a contract of ſervice againft the 
negro, I aſk at what time is it's commencement to be 
ſuppoſed ? If the time was before the negro's arrival in 
England, it was made when he was in a fate of fla- 
very, and conſequently without the power of centræct- 
ing. If the time preſumed was ſubſequent, the pre- 
ſumption muſt begin the moment of th2 negro's arrival 
here, and conſequently be founded on the mere fa& of 
that arrival, and the conſequential enfranchiſement by 
operation of law. But is not a ſlavery determined 
againſt the conſent of the maſter, a range foundation 
for preſuming a contract between him and the ſlave ? 
For a moment, however, I will allow the reaſonableneſs 
of preſuming ſuch a contract, or I will ſuppoſe it to be 
reduced into writing; but then ] aſk what are the terms 
of this contract? To anſwer the maiter's purpoſe, it 
muſt be a contract to ſcrve the maſter here, and when 
he leaves this country to return with him into America, 


plain 


tn 1 


plain terms, it is a contract to go into ſlavery whenever 
the maſter's occaſions ſhall require. Will the law of 
England diſallow the introduction of ſlavery, and there- 
fore emancipate the negro from it; and yet give eifect 
to a contract founded ſolely upon flavery, in ſlavery 
ending? It is impoſſible that the law of England 
can be ſo ialultiag to the negro, ſo inconſiſtent with i- 
ſelf. 


TRE argument of modification, excluſive of con- 
tract, is equally deluſive.— There is no known rule, by 
which the court can guide itſelf in a partial reception 
of ſlavery, Beſides, if the law of England would 
receive the ſlavery of the negro in any way, there can 
be no reaſon why it ſhould not be admitted in the ſame 
degree as the ſlavery of the villein: but the argument 
of modiication neceſſarily ſuppoſes the contrary ; be- 
cauſe if the ſlavery of the negro was received in the 
fame extent, then it would not be neceſſary to have re- 
courſe to a qualification. But there is one other reaſon 
ſtill more repugrant to the idea of modifying the ſla- 
very. If the law of England would modify the ſla- 
very, it would certainly take away it's mf? exception- 
able qualities, and leave thoſe which are /ea/? oppreſſive. 
But the modification requred will be inſufficient for the 
maſter's purpoſe, unleſs the law leaves behind a quality 
the mot exceptionable, odious, and oppreſſive; an arbi- 
trary power of reviving the ſlavery in it's full extent, 
by removal of the negro to a place, in which the flavery 


L 2 will 


(2.) Point 


on Mr. Steu- 


art's autho- 
rity to en- 
force his 
right to the 
negro by 
tranſporting 
him out of 
Engiand, 


Sce Reg. Br, 102, b. and Salk, 667, 


11 
will again attach upon him with all its origingl feves 
rity (e). 


FroM this examination of the ſeveral objections in 
favour of ſlavery in England, I think myſelf well war. 
ranted to obſerve, that inſtead of being weakened, the 
arguments againſt ſlavery in England have derived an 
additional force, The reſult is, pot merely that negroes 
become free on being brought into this country, but 
that the law of England confers the gif of liberty intire 
and unincumbered ; not in name only, but really and Jubſtan- 
rially ; and conſequently, that Mr. Steuart cannot have 
the leaſt right over Sommerſett the negro, either i in the 
en character of a ſlave, or in the 4; Sgwjed one of an 
ordinary ſervant. 


(2.) Ix the outſet of the argument I made a ſecond 
queſtion on Mr. Steuart's authority to enforce his right, 


(e) This anſwer to the argument of pantie, includes an 
anſwer to the ſuppoſition, that an action of treſpaſs per quod ſer- 
vitium amiſit, will he for loſs of a negro's ſervice. I am per- 
, ſuaded, that the caſe in which that remedy was looſely ſuggeſted, 
was one in which the queſtion was about a negro being out of 
England. See the caſe of Smith and Gould, Salk. 667.,—Another 
writ juſt hinted at in the ſame caſe, i is the writ of treſpaſs, quare 
captivum ſuum cepit; which is not in the leaſt applicable to the 
negro, or any other ſlave. It ſuppoſes the plaintiff to have had 
one of the king's enemies in his cuſtody as a priſoner of war, and 
to have had a right of detaining him till payment of a ranſom, 


i 
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if he has any, by tranſporting the negro out of Eng- 
tand. Few words will be neceſſary on this point, which 
my duty as counſel for the negro requires me to make, 
in order to give him every poſſible chance of a diſcharge 
from his confinement, and not from any doubt of ſucceſs 
on the queſtion of ſlavery, | 


Ir in England the negro continues a ſlave to Mr. 
Steuart, he muſt be content to have the negro ſubject 
to thoſe limitations which the laws of villenage impoſed 
on the lord in the enjoyment of his property in the vil- 
lein ; there being no other laws to regulate ſlavery in 
this country, But even thoſe laws did not permit that 
high act of dominion which Mr. Steuart has exerciſed ; 
for they reſtrained the lord from forcing the villein out 
of England. The law, by which the lord's power over 
his villein was thus limited, has reached the preſent 
times. It is a law * made in the time of the Firſt Wil- 
liam, and the words of it are, prohibemus ut nullus ven- 
dar bominem extra patriam (F). 


Ir Mr. Steuart had claimed the negro as a ſervant by 
contract, and in his return to the habeas corpus had 
ſtated a written agreement to leave England as Mr. 
Steuart ſhould require, ſigned by the negro, and made 


Wilk. Leg. Saxon. p. 229. & cap. 65. Leg, Gulielm. I. 


This law furniſhes one more argument againſt ſlavery im- 
ported from a foreign country, If the law of England did not dif- 
allow the admiſſion of ſuch a ſlavery, would it reſtrain the maſter 


from taking his ſlave out of the kingdom ? 
| after 


[ 8. ] 
after his arrival in England, when he had a capacity of 
contracting, it might then have been a queſtion, Whe- 
ther ſuch a contract in <vri/ing would have warranted 
Mr. Steuart in compelling the performance of it, by 
forcibly tranſporting the negro out of this country? I 
am myſelf ſatisfied, that no contract, however /- 
lemnly entered into, would have juſtified ſuch violence. 
It is contrary to the genius of the Engliſh law, to al- 
low any enforcement of agreements or contracts by 
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any other compulſion than that from our courts of juſ- 
tice. The exerciſe of ſuch 2 power is not lawful in caſes 
of agreements for property ; much leſs ought it to be fo 
for enforcing agreements againſt the perſon. Beſides, is it 
reaſonable to ſuppoſe that the law of England would 
permit that againſt the ſervant by contra, which is 
denied againſt the ſlave? Nor are great authorities 
wanting to acquit the Jaw of England of fuch an incon- 
ſiſtency, and to ſhew that a contract will not warrant a 
compulſion by impriſonment, and conſequently much leſs 
by tranſporting the party out of this kingdom. Lord Ho- 
bart, whoſe extraordinary learning, judgment, ani abi- 
lities, have always ranked his opinion amongſt the 
higheſt authorities of law, expreſly ſays (2), that the 
body of a freeman cannot be made ſubje to diſtreſs or int 
priſonment by contract, but only by judgment, There is, 
however, one caſe, in which it is ſaid that the perform- 
ance of a ſervice to be done abroad, may be compelled 
without the intervention of a court of juſtice; I mean, 
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(C) Hob, 67. 
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the caſe of an infant-apprentice, bound by proper in- 


dentures to a mariner or other perſon, where the na- 
ture of the ſervice imports, that it is to be done out of 
the kingdom (+), and the party, by reaſon of his in- 
fancy, is liable to a coercion not juſtifiable in ordinary 
caſes. The habeas corpus act („) goes a ſtep further, 
and perſons who, by contract in writing, agree with a 
merchant or owner of a plantation, or any other per- 
ſon, to be tranſported beyend ſea, and receive earneſt 
on ſuch agreements, are excepted fxom the benefit of 
that ſtatute. I muſt ſay, that the exception appears 
very unguarded; and if the law, as it was previous 
to this ſtatute, did intitls the ſubject to the habeas cor» 
pus in the caſe which the ſtatute excepts, it can only 
operate in excluding him in that particular caſe 
from the adaitional proviſions of the ſtatute, and can- 
not, I preſume, be juſtly extended to deprive him of 
the habeas corpus, as the common law gave it before the 
making of the ſtatute, 


Uyon the whole, the return to the habeas corpus in 
the preſent caſe, in whatever way it is confidered, whe- 
ther by inquiry into the foundation of Mr. Steuart's 
right to the perſon and ſervice of the negro, or by refe. 
rence to the violent manner in which it has been at- 
tempted to enforce that right, will appear equally un- 


{b) Hob, 134. 
(3) 32, Cha, II. e. 2, fl 14, 


worthy 


Concluſion, 
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worthy of this court's approbation. By condemning 
the return, the revival of domeſtic ſlavery will be ren- 
dered as impracticable by introduction from our colonies 
and from other countries, as it is by commencement here, 
Such a judgment will be no leſs conducive to the pub. 
lic advantage, than it will be conformable to natural juſ- 
tice, and to principles and authorities of taw ; and this 
Court, by effectually obſtructing the admiſſion of the 
new ſlavery of negroes into England, will in the/e 
times reflect as much honor on themſelves; as the great 
judges, their predeceſſors, formerly acquired, by contri- | 
buting ſo uniformly and ſucceſsfully to the ſuppreſſion 
of the old ſlavery of villenage. 
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